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HAKHAJAA HEMATEPUJAJIHE LITETE
3A IIPETPIIJBEHE AYIHEBHE BOJIOBE
3bOI' HEOCHOBAHOTI' IMHIEIBA
CJOBOJAE U HEOCHOBAHE OCYJE

AIICTPAKT: Haknaga HemarepujanHe wmiTeTe 300T MNPETPILBEHUX
JIYUIEBHUX 0OJIOBA yCIlie[l HEOCHOBAHOT JIUINCHa CI000/Ie ¥ HEOCHOBAHE
OCyJie TIpeACTaB/ba jeaaH o oOiuKa (BUIOBA) HAKHAJAEC HEMaTepHjasiHe
mrere. YcraBom PenyOnuke Cpbuje (2006) HemocpemHo cy 3ajeMyeHa
OCHOBHA TIpaBa M CJI00OAE CBakor JMia. 3a0pameHa je ToBpena
NCUXO(U3UYKOT HHTErpUTeTa JIMYHOCTH. CBakO MMa TMpPaBO Ha JHYHY
cnobony u 6e3oenHoct (wian 27, crap 1 Yerasa PC). Jlumewe ciodome
j€ IOMYyIITEHO camMO W3 pas3jora M y TOCTYIKY KOju Cy TpenBuheHH
3aKOHOM. Y ciy4ajy HEOCHOBAHOT JHMIIeHa CI000de WJIM HEOCHOBAaHE
ocyne, omreheHOM JUITY je yrposkeHa CiIo0ofa, TOCTOjaHCTBO, a TUME H
yriaen y IpymTBy. Mako mocroju mpe3yMIiiija HEBUHOCTH, caM MOCTYIaK
MpejicTaBJba Hearoay M CTPECHO UCKYCTBO 32 JIMIIE TIPOTHB KOTa e BOJIH.
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HAKHAJJA HEMATEPUJAJIHE INTETE 34 IIPETPIIJBEHE J]YILIEBHE BOJIOBE...

Jlune Tpmu aymeBHe O0JOBE yciel HEOCHOBAHOT JIMIIEHa cilo0oae u
HeocHOBaHe ocyze. iMajyhn y Buy HaBeAeHO, ITMJb Pajia je 1a ce, Ha OCHOBY
3aKOHCKE PEryJaTUBe U aKTYeIHHUX CYACKHX pellera, yOlITeHa pelemha
MIPUKaXy KOHIIU3HU]E U MPErIeHU]e, KA0 M caM IMOCTYIAaK OCTBApUBAMA
IpaBa Ha OBaj BUJ HaKHaJe HeMarepujaiHe mrete. [Ipuoputer pana je u
Jla ce MojacHe CyOjeKTHBHE U 00jEKTHBHE OKOJIHOCTH KOje CYI IICHH IpHU
JIOHOIICHY OJJTYKE O BUCHHH HAKHAJIC M OCHOBAHOCTH 3aXTeBa OmTeheHOTr
T 32 HAKHA/Ty HEMaTepHujaliHe MITEeTe U YKaKe Ha HeyjeJHaYeHY CYICKY
IIpaKcy Kojy 0 Tpedano XxapMOHU30BATH.

Kwyune peuu: nemamepujanna wmema, HeOCHO8AHO Nuwere clobooe,
HeoCHO8ana ocyod, H0O84aHa HaKHAOd.

1. YBo

V ciyuajy noBpeze ncuxo(pu3n4Kor HHTErpUTeTa IMYHOCTH, OlITeheHoM
JUIy Tpunana npaBo Ha HakHanxy mTere. OCHOBHA J1Ba OONMMKa HAKHAJE
HITETEe jecy HaKHa/Ja MaTepujajJlHe M HeMaTepujajHe ITeTe. Y OAHOCY Ha
MarepujajHy IITETy Koja je er3akTHa, IPUIMYHO oApeheHa, nurame HaKHaje
HeMaTepHjaliHe mTeTe OO0 je Iyro BpeMeHa CIIOPHO MUTAE.

IIpe crymama Ha cHary 3akoHa O OOJIMrallMOHMM oxHocuMa u3 1978.
ronuHe (y nasbem Tekcty 300), HakHa 2 HeMaTepujaiHe mTeTe nocyhupana
ce peTko. Paznor HaBesieHOT jecTe TO IITO HU TEOPHjCKa, a HU CyJCKa IIpaKca
HHUCY UMaJIe jacaH CTaB peMa HaunHy, 00MMY U BUCHHHU ofpelhrBama HaKHA/e
HeMaTepHjasiHe IITeTe.

Y npaBHOj JOKTPUHH pa3BUIIE Cy CE JIBE CTPYje — IO3UTHBHA 1 HETaTHBHA.
IIpucranuie HeraTMBHOI CTaBa IpeMa HaKHAJW HeMaTepujalHe IITEeTe CBOje
apryMeHTe MCTHLAIN Cy y Morieqy HeMOryhHOCTH na ce NCHXO(pHU3UYKH
00JI0BM MOTYy HOBYUAHO M3pa3UTH, T€ Ja CE HA Ta] HAYMH YHUXKABa]y OCHOBHA
JbyzicKa 1o0pa. Mulssema Cy J1a ce Ha Taj Ha4MH JIMYHa 00pa moucrosehyjy
ca HOBLEM U CTaBa Cy Ja OM Kpajikbe HEMOPAaTHO OWIO IPUMHUTH HOBAIL
3a moBpeny uctux. Mcerudy na cy nmyHa jo0pa 3amtuheHa KpUBHYHUM
MOCTYTIKOM.

[Tpuctanune adupMaTHUBHOI CcTaBa NpeMa HAKHAAW HeMaTepujajiHe
HITeTe CIaXy ce Ja je yrBphuBame 00MMa U BUCHHE HAKHA/Ie HeMaTepHjaiHe
HITeTe U3a30BHO 3a CyJ, ajId UCTUYY U J1a C€ HE CME 3aHEMapHUTU YHHEEHUILA
J1a je Iy HapyIIeHa ICUXUYKa paBHOTEXa, Te OM My 3aTO Tpedaio mpyKUTH
catucakujy y onpeheHuM u3HoCcuMa, IITO ce He ofipehyje o eKOHOMCKUM
MepuiIuMa, Beh 1Mo mpaBUYHOCTH.
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CrynameM Ha cHary 300, wianom 200, cTraBoM 2 MPOMKCaHO je Aa Cya
MPUIMKOM OJUTYy4MBamka O 3aXTEeBY 32 HaKHAJy HEMaTepujajHe MITeTe, Kao U
0 BUCUHH HEHE HaKHaJe, BOJAM padyHa O 3Ha4yajy noBpeheHor qoopa u nuspy
KOjeM CIIy’)KM Ta HaKHa/a, ajli U O TOME Jla C€ HOME He MOTro/yje TeKmbama
KOj€ HHCY CIIOjUBE Ca FbeHOM MPHUPOJOM U APYIITBEHOM CBPXOM.

[Tpema munsbey OnuBepa AnTtrha, a 3acHoBaHOM Ha onpendama 300,
MocleuIle HeMaTepujaliHe IITeTe MOTY Ce OTKJIOHWUTH Ha J[Ba HaYHMHA, U TO
MOpaJHOM (HEMaTepHjaTHOM) CaTHC(AKIINjoM U HOBYAHOM (MaTEpHjaTHOM)
carucdaxujom. CxoqHo onpendu wiana 199 300, mopanna catucdakimja
ornena ce y o0jaBjbuBamy MpECyae, OMHOCHO HCIpaBKe, WU Yy Hapehemwy
Jla IITETHUK IOBYYEe H3jaBy KOJOM j€ TMOBpPEAA YUHUI-CHA, WIM LITO JPYroO
YHMe Ce MOXKE OCTBApUTH CBpXa KOja Ce MOCTIKE HakHajaoM. HoBuana, Tj.
MaTepujaiHa carucdakiuja omiena ce y J0cyau oapeleHor n3Hoca HOBIA
omreheHOM JIHILY, KOj€ HOBAIl MOXE UCKOPUCTHTH 32 JIMYHO 33JJ0BOJHCHE.

Hctpaxyjyhu mpenmMer aHamuse pajga, W3BOAM C€ 3aKJbydak Ja je
HaKHA/Ia Y HOBYAHOM U3HOCY 3aCTYIUbEHHja y CYACKO] MIPAKCH HETO MOpaHa
carucdaximja.

2. HeocHOBaHO JiMIIEH-€ €J1000/1€ 1 HEOCHOBAHA 0Cyl1a

VYeraB Penyonuke CpoOuje (2006, y nabeM TekcTy: YCTaB), y 4WiaHy
35, mpormucyje 1a cBako Ko je 0e3 0CHOBa WJIM HE3aKOHUTO JIUIICH clIo0oe,
MPUTBOPEH WM OCyheH 3a KaKKBUBO JIEJI0 MMa MPaBO HA pexaOWIMTAIH)y,
HakHany mrete o Pemybnuke CpOuje u apyra npasa yTBphena 3akoHOM. Y
ynanoBuMa 27-34 Ycrama cajpikaHa cy IpaBuiia Koja ce OJHOCE Ha IMpaBo
CBaKoOT JIMIa Ha ciiobomy u 0e30eMHOCT, Ha Ha4WH MOCTyNama IpemMa JIUILY
JMIICHOM €J000/1e, Te Ha MPaBO on0paHe, Ha XUTHOCT MOCTyIamba, CYICKY
3alITUTY, OTPaHUYCHa Y BE3H Ca BPEMEHCKHUM TpPajarbeM JIMIIeHka cio0ose
(yksbyuyjyhu y To 1 mpUTBOp Kao Mepy 00e30eherma npucycTBa OKpUBI/HLEHOT
y KPUBUYHOM TOCTYIIKY), T€ Ha TPAaBWJIa O MPETIIOCTABIIA HEBUHOCTH, Ka0 U
Ha TPaBO Ha MPAaBUYHO Cylheme, Koje MmoIpa3yMeBa U 3a0paHy peTPOAKTUBHE
npuMeHe 3akoHa u cyhemwa — ne bis in idem (Iletposuh & Mpsuh Ilerpouh,
2012, ctp. 368).

HeocHoBaHo nuieme c10001e MpeacTaBjba HEOCHOBAHO OTPAHUYCH:E
ciobofe Kperama YCie[ HEOCHOBAaHOT oxpehuBama mnpuTBOpa HIH Y
ClIy4ajy HEOCHOBAHOT JIMIICHa CII000Je KpeTama Y KPUBUYHOM IOCTYIKY
(PamoBanoB, 2008, ctp. 297). Ykomuko ce y OOHOB/BEHOM KPHUBUYHOM
MOCTYTIKY HJIU JKaJI0CHOM MOCTYIKY MOKa)Xe Jia je 0CyJla HEOCHOBaHA WK Ja
je mumIeme c1000/1e HEOCHOBAHO, Taja omTeheHo Jmiie Ma rmpaBo J1a 3axXTeBa
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HOBYAaHY HaKHaJy, OJHOCHO MOpPaJIHY caruc(akiujy y BHIY 00jaBJbHBarba
ocnobahajyhe npecyne (Pamosanos, 2008, ctp. 297).

3aKOHMKOM O KpUBMYHOM TOCTynkKy u3 2011. roqune (y AajbeM TEKCTY
3KII) mpornucano je y wiany 2, y ctaBy 1, y Tauku 23 1a ce Mo JIHIIeHeM
cnoboze nmoapasymeBa Xamilewe, 3aJpKaBame, 3a0paHa HalylITamba CTaHa,
NpUTBOp M OOpaBaK y YCTaHOBHM KOjH C€, y CKJIaay ca OBHUM 3aKOHOM,
ypauyHaBa y MpPHUTBOP.

Unanom 18 3KII-a, HOopMupaHO je 1a Jnie Koje je HEOCHOBAHO JIMIIIEHO
cnobone min ocyheHo 3a KpHBHYHO /110 MMa MPAaBO HA HAKHAIY IITETE OJ
JpKaBe U JIpyra IpaBa IpONKMCcaHa 3akoHOM. [IpxaBa ofroeapa 3a HakHaIy
HITETy 110 OCHOBY 00jeKTUBHE oAroBopHocty (wian 172 300).

CXO0mHO JprKaBHO] OATOBOPHOCTHM MO oOcHOBY uimaHa 172 300,
HHTEepecaHTHO je Pememe AmnenarioHor cymna y beorpamy', y kojem ce
HaBOJIM Jia Cy 3a yTBphuBame oaroBopHoctu PemyOmuke CpOuje, mpema
ywrany 172 300, OUTHE cBEe OKOJHOCTH, YMELECHHIIC W PA3jIO3H y BE3W ca
onpehuBameM MPUTBOPA OJHOCHO Y BE3HM Ca HETOBOM 3aKOHCKOM OCHOBOM,
ca BErOBUM INPOAYKaBAmhEM U3 HCTHX pazjiora 300r Kojux je u oxpeheH, kao
U ca TMOHAIlalkeM TY)KHOIa Ka0 OKPUBJHEHOT U HETOBUM OJHOCOM Ipema
yTBphHBamy MPaBOT CTamka CTBAPH Y BE3U Ca TIOKPEHYTOM UCTPAroM.

N3 obpaznoxema: ,,[...] [Ipema ompendu wiana 560, npema ctaBy 3
3akoHMKAa O KpHUBHYHOM mocTynky (2011), mpaBo Ha HakHaxy IITETe He
MIpUITaa JHIy Koje je OWIO y TPUTBOPY, KOje je CBOjUM HEI03BOJHEHUM
MOCTYMILKMA IPOY3pOKOBAIIO JHIIEHE ci10001e. OBOM 0/1pei00M UCKIbYUEHO
je mpaBo Ha HAKHAIYy INTETE€ W TMOPEI TOra IITO y OJHOCY Ha MPHUTBOPEHO
JMIIE HUje JONUIO 10 MOKpeTama KPUBUYHOI MOCTYIKA, WIH j€ MOCTyHaK
00yCTaBJbEH MPABHOCHAXKHUM PEIICH-EM, WIH j€ MTPABHOCHAXKHOM HPECyIoM
ocinobohen on onrtyxbe uiam je onrtyxk6a onbujeHa. IIpaBo Ha HakHaIy
mrere u3 ctaBa 1, wiana 560 3KII-a uckipydeHo je, jep je TO JUIle CBOjUM
HEI03BOJbEHUM IOCTYIIMMa IPOY3pOKOBaJO JHIIeme ciobone. [la 6u
omreheHH KMMao TMpaBO Ha HAaKHAIy IITeTe 300 HEOCHOBAHOT JIHIICHA
c1106071€ MOpajy ce KyMYJIaTUBHO UCITYHUTH YCJIOBH MPOMUCAaHU 4jiaHOM 560
3KII-a ogHOCHO MOpajy MOCTOjaTH MPETIOCTaBKE M3 CTaBa | OBe 3aKOHCKE
oapenode, U 1a He HACTYTIE Y 3aKOHY OJHOCHO Y CTaBy 3 MPONKCAHE HEraTHBHE
IIPETIOCTaBKE KOje ce THUY IOHallamka omTeheHOor, Ka0 OCYMIBUYEHOT WIIH
oKpuBJbeHOT. CarnacHo HaBe/IEHOM, HaKHaJa ImTeTe ce Hehe JocynnTi onaa
Kaga je omreheHH CBOJUM HENOMYUITEHUM IOCTYMIIMMa IPOY3pPOKOBAO
JHIIEHE CI000/1e, C TUM IITO Ce HEI03BOJHEHH MOCTYIAK IPUTBOPEHOT MOpa

! Peurewse Anenanuonor cyna y beorpany, I'x 5736/2011 o 1. 2. 2012.
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oceOHO J0Ka3aTH y MAapHUIM paayd HakHajae mreTe. [loa Hen03BOJbEHHM
MOCTYIIMMa OmTeheHOr MO)Ke ce cMaTrpaTh CBAKaKko IMMOHAIAKkE KOje HUje
YCMEPEHO Ha yTBphHBame MPaBOT CTama, KA0 Ha MPUMEP, CKPHBAKE HIIH
MOKy1aj OEKCTBA, IITO Cy MOCEOHH Pa3Io3u 3a ofpehuBame IPUTBOpa IIpeMa
onpenoama wiana 142 3KII-a.

W3 pasznora moOujaHe mpecyne MpOW3HMIIA3d Ja je MPOTHUB TYXKHOIA
nokpenyrta ucrpara 18. 6. 2001. rogune, a 29. 3. 2002. rogune onpehen
npuTBOp U HapeheHo n3nasame norepuune. [Ipursopex je 1. 3. 2004. ronune
U npuTBOp je Tpajao mo 11. 10. 2004. rogune, kaxa je YKUHYT. MehyTnm,
IIPBOCTEINEHHU CyJ 300T OIPEIIHOT [IPaBHOT CTaBa HUje YTBPHHUBAO UNH-CHUIIE
Be3aHe 3a ofipehuBame MPUTBOPA OHOCHO pasiiore 3a oapelhuBame NpUTBOpa,
OJTHOCHO H-eTOB 3aKOHCKH OCHOB. H1je yTBphHBao 1a i1 je pUTBOP MPOyKaBaH
W3 MCTUX pasiiora 300T KOjuX je u oApeleH, ka0 HU MOHAIIalke TY)KUOIA Kao
OKPHUBJHCHOT, HUTH KETOB OJTHOC MIpeMa YTBphUBarby NPaBOT CTamka CTBAPHU Y
BE3M Cca MOKPEHYTOM UcTparoM. CBe OBE YHEHEHHUIIE U OKOJIHOCTH OUTHE Cy 3a
yTBphHBame OArOBOPHOCTHU TykeHe npema wiany 172 300.”

Ha ocnoBy wiana 584 3KII-a, HeocHOBaHO JHIIEHUM cl000z€e cMaTpa
ce JMIe Koje je Ouino JMIIeHO cinobone, a HUje JOUUIO /0 MOKpeTama
MOCTYIIKA, WX j& MPaBHOCHAKHUM PELICHEM MOCTYNaK 00yCTaBJbeH WU je
onryx0a 0o0MjeHa, WK je MOCTyNaK MPaBHOCHAKHO OKOHYAH o10ujajyhom
i ocnobahajyhom mpecymom, Te JHIle Koje je U3ApKaBajo Ka3Hy 3aTBOpa, a
MIOBOJIOM 3aXT€Ba 33 IOHABJbAE KPUBUYHOT MTOCTYIIKA MJIH 3aXTEBA 32 3AILTHTY
3aKOHMTOCTH M3peueHa My je Ka3zHa 3aTBopa y Kpahem Tpajamy O H3ApiKaHe
Ka3He, WIH j¢ M3peuycHa KPUBUYHA CaHKIM]ja KOja c€ He CaCTOjU y JIHIICHY
ciobozie, UK je OralieHo KPUBUM, a 0cJI000)eHO o1 Ka3He, 3aTUM JIUIE KOje
je O6mito IuIIeHo ¢1000/1e qyKe BpEMEeHa HEero IITO Tpaje KpUBUYHA CaHKITHja
KOja ce cacToju y JIMIIEHY CI000/ec Koja My je M3peueHa, Kao W JIUIE Koje
je ycmen rpemike Wik He3aKOHUTOT pajia opraHa MOCTyIKa JIMIIEHO clio0oze
WU je JHIICHE CI000/Ie Tpajaio AyKe HIIH j€ 3a/IpKaHo JIyKe y 3aBOLY Paiu
W3BpIIICHa KPUBUYHE CAHKIIH]jE KOja Ce CACTOjU Y JINIICHY CII000/Ie.

Haknana mrere He mpumaaa JUIy KOje je CBOJUM HEI03BOJBEHUM
MOCTYyMNIIMMa TPOY3pOKOBAJO JHiIewke ciodone. Hapennum umanom 585,
craom 1 3KII-a, mpommcanu cy ciydajeBH Kajga ce JIMIE HE cCMarpa
OCHOBaHO ocyheHuM. J[akiie, HEOCHOBaHO OCyl)eHUM JIMIIEM cMarpa ce JIHLe
mpeMa KojeM je Ouja NMpaBHOCHAaXHO H3pEYeHa KPUBUYHA CAHKIMjA WIIH
KOj€ je OIvIallleHO KPHUBHM, a 0cJI000h)eHO o1 Ka3He, a MOBOJOM BaHPEIHOT
MIPaBHOT JICKa IPABHOCHAXKHO j€ 00yCTaB/b€H HOBH MTOCTYIIAK HITH j€ ONTYk0a
MPaBHOCHAYXXHO O/I0MjeHa WJIM j€ OKOHYaH MPaBHOCHAXHOM ociiobahajyhom
TIPECYIAOM.
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Ocyhenu Hehe nmaT mpaBa Ha HAKHAIY IITETE aKO je CBOJUM JIAKHUM
MIPU3HAKEM WJIH HA IPYTH HAYMH HAaMEPHO MPOY3POKOBAO CBOjY OCYIY, OCHM
ako je Ha To Ouo npunyheH, Te ako je 10 0o0ycTaBe MOCTYyNKa WIK O10Ujamba
OMTY>K0€ OO0 300T TOTA IIITO j€ Y HOBOM IOCTYTIKY OIITeheH: Kao Ty KHJIall,
OJTHOCHO MPUBATHU TYXKHJIAL, OIyCTa0 OJ I'OHBEHha MU IITO je omreheHu
OIyCTao OJ IMpeJiora, a J0 OXyCTaHKa je JOLUIO Ha OCHOBY CIOpa3yma
ca OKPHUBJbEHHMM. Y Ciydajy OCy/ae 3a KpUBHYHA JieJla y CTHIA]y, IIPaBO Ha
HaKHaJy IITeTEe MOXKE C€ OAHOCUTH M Ha TI0jeITHA KPUBUYHA JIeNIa y TOTIIeAy
KOJUX CYy HCITyH-€HH yCJIOBH 3a pU3Hame HakHase (wiaH 585, cras 3 3KII-a).

3. Kputepujymu Koje cya ieHU NMPU JOHOUICHY
O/lJIyKe 0 BUCHMHU HOBYAHE HAKHAJIE

[TpunukoM oaMmepaBama BHUCHMHE HOBYAHE HAKHAJE, O 3Hadaja jecy
cienehe oxkomHOCTH: My)KWHA Tpajarba HEOCHOBAHOT JIHIICHA CI000IE; 1a
JH je y UMEe OCYMEHUYEHOT WM OCyheHOr y TOKY MOCTyINKa 00jaBJbEHO Y
CpeACTBUMA jaBHOT MH(OPMHUCama; TSKUHA OCYJE, OJHOCHO J1a JIU je JIUIE
0OpaBMIIO Yy CaMUIIM; YCIIOBH U3/IpKaBama Ka3zHe JIUIIeHka cli000/e; r'yOuTaK
ymiena y CpeliHu; IPUCHIIHO OJ[Bajare O IOPOIUIIE; CTApOCT; OCTBAPEHOCT
Kao POIUTEJb U JIPYre OKOIHOCTHU, Cy0jeKTHBHOT MJIM 00jEKTUBHOT KapakTepa
(PamoBanog, 2008, ctp. 299). Ykonuko ce pocyhyje HoBuaHa Ka3Ha, OHA Ce
nocyhyje y jemHOM H3HOCY.

V npusiory HaBeneHoM cBeqoun Pemiemse Bumier cyna y Kparyjesiry?:
,Kana ommepaBa BUCHHY HOBYAaHE HAKHAJE 3a HEMaTepHjalHy IITETy 300T
HEOCHOBAaHO HM3pEYEHOI MPUTBOPA, CyA BOAM padyHa, MOpel 00jeKTMBHHX
OKOJIHOCTH, H O CyOjeKTHBHIM OKOJTHOCTHMA Kao IIITO Cy paHuja 0CyhHBaHOCT,
MOPOJANYHO CTamhe OKPUBJHCHOT M IIMJb KOjeM he HOBYaHa HAaKHA/Ia CITYKHUTH .

W3 obOpasmoxkema:[...] ,Ilpema cramy y crnmcuma TmpeaMeTa u
pa3no3umMa 13 OCIOpeHe Mpecye, MPou3nias3y Ja je TyKuiall IPOTUB TyXKEeHe
nomgHeo TyxkO0y 18. 10. 2010. roguHe pajau HaKHAIE HEMaTepHjallHE IITETE,
na ce mucMeHuM 3axteBoM o 12. 8. 2010. rogune o6patno MuHHCTapCTBY
npasne y b pagu ucrutatre HakHane mrere y uzHocy ox 300.000,00 nunapa,
Jla je TMPaBHOCHAKHOM KPHBHYHOM MpecyrnoM ocinoboheH ox omrtyxbe ma
j€ U3BPIIMO KPUBUYHO JI€JI0 IOACTPEKAaBamkEe Ha 3JI0yNOTpedy ciyx OeHor
MoJIoKaja y moKymiajy u3 wiana 359, craa 1 y Be3u ca wiaHoMm 34, cTaBoM 2
u wnanoM 30 K3-a, na je Tyxunai panuje ocyhuBaH KpUBUYHHUM IPECyIama,
na je pemeweM MVYII-a, ITY K, I[IC b, ocymmudeH 300r KpUBUYHOT Jeia

2 Peurerse Buier cyna y Kparyjesuy, I'x 2416/11 ox 24. 10. 2011.
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3JI0yIIOTpede CIyKOCHOT TI0JI0Kaja M 3ajpKaH y MPUTBOPY, Y Tpajamy o 48
caru. YTBplEHE Cy ¥ YHEHEHUIIC A j€ TYXKCHH y OJITOBOPY Ha TYKOY MPU3HAO
TYXOCHH 3aXTEB TYXKHOIIA 32 HCIUIATy HEMaTepHjalHe IITEeTe, 0 TPAKCHOM
ocHoBy y uzHocy o 30.000,00 gunapa.

Bemrauemem myTeM BelITaka HEYpOIICHXHjaTpa, CyI je YTBPIHO
YUHCHUIIC, 1A j€ BPEME MPOBENICHO Y MIPUTBOPY, TY>KHUJIAI] TO)KUBEO CTPECHO
Y Kao MHTEH3UBHO a()eKTHUBHO CTame, Mpe cBera 300T JINYHE YTPOKEHOCTH
Y HEM3BECHOCTH, IITO CE OIHOCH Ha H-ErOBE IMOCJIOBHE aKTUBHOCTH, OHO je
CBECTaH M peaKiiyje MOCIOBHE CPEANHE, TIOPOIUIIE, CPEIUHE Y KOjOj KHUBH, 11a
U IIHpe, YeMy je JOMPHUHENO U nucame mramie. [Ipema Hanaszy u MUILbEHY
BEIITaKa ¥ 110 M3JIacKy U3 MPUTBOpA, KOJ| Ty>KHOLA je y cieneha qBa Mecena,
Takohe OWIIO elleMeHara IMocTTpayMarckor crpecHor mopemehaja. Ilopen
TOTa, TY>KWJIAI] je TPIeo QylieBHe 00J0Be caMo J0 Mepuoja Kajaa je JoHeTa
MpBOCTEIEHA KPUBUYHA Tpecy/a, a KaCHH]je HUje.

[Tonmazehu ox oBako yTBpheHOT YHMEHCHHUYHOT CTama, MPABUIHO je, U
[0 MPaBHOM 3aKJby4Ky Bwuiier cyma, MOCTYNMUO MPBOCTENEHU Cyd, Kaja
je mpumenom uwiana 200, craBa 1 300-a, 06aBe3a0 TYXKECHOT Ja TYXHOILY
HaKHA/M HEMaTepHjajHy INTETy 3a NPETPIJbCHE AyIIeBHE OOJOBE YCIea
HEOCHOBAHOT JIMIICHA ClI000/e, Ka0 U Ha WME MPETPIUBEHUX JYHICBHUX
0oI10Ba 300T TIOBpE/IE YaCTH, YIIea, cI000/1e U IpaBa JIMYHOCTH Y H3HOCY Of1
50.000,00 muHapa, ca mpaBUITHUM MTPaBHUM 3aKJbYYKOM, J1a TYIIEBHU OOJIOBH
300T HEOCHOBAHOT JIMINEHa CI000/Ie MPEACTaBbajy jeNIMHCTBEH BH LITETE,
Koju oOyxBaTa CBE IITETHE IMOCJEIUIIC HEMaTepHjasiHe IITETe, BE3aHEe 3a
JUYHOCT omTeheHor, MporcTekse H3 HEOCHOBAHOT JIUIIEHA CI000/e, TE 1a ce
3a OBy IITETY A0cylyje HaBeeH! U3HOC HAKHAJIE, KAo 1 Ja je TapHUYHH CYIl Y
MoTVIey MOCTOjamha KPUBUYHOT JIeJIa U KPUBUYHE OJTOBOPHOCTH YUYHHHOIIA,
1. 13 3I1I1-a, Be3aH 3a MpaBOCHAXHY MpPeCyly KPUBHYHOT Cy/la, KOjJOM Ce
OIITY’KEHHU OIVIalllaBa KPUBUM, U JIa je CXOAHO onpendama wiaHa 154, ctasa
1 300-a, Ty)HO4EBO NOTPaXHBAKE HAKHAJAE INTETE MO TPAKEHOM BHIY
ocHoBaHo. [IpmmmkoMm nocyhuBama BHCHHE HaKHAJE MO TPAKEHOM OCHOBY,
y u3Hocy on 50.000,00 nunapa, mpBOCTENEHU CyA j€ BOAMO payyHa Ja ce
nocyheHOM HakHa/JI0M He MOTofyje TeKHaMma Koje HUCY CIIOjHUBE Ca HCHOM
MIPUPOJIOM U APYLITBEHOM CBPXOM, U TIPABUIIHO j€ 0JI0MO 3aXTeB TYXKHOIA 3a
WCIUTIaTy HEMaTepHjaJiHe ITETE 10 TPAKEHOM OCHOBY, OTHOCHO Y JIETy 3aXTeBa
3a mu3Hoc of 180.000,00 nunapa, npema wiany 200, npema craBy 2 300-a.
[IpaBuian je W 3ak/by4ak MPBOCTENEHOT Cy/la Jla TYXKHOILY Ha JocyheHu
M3HOC HAaKHAJE HEMaTepujalHe IITeTe MPHIaJa 3aKOHCKA 3aTe3Ha KaMara
moueB of1 naHa npecyhema, wi. 277 300-a, jep je BUCMHA HEMaTEpHjaTHE
mITeTe yTBpheHa o cTpaHe CyJa Ha JIaH IOHOIICHa MPecy/e.
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Mehytum, npBOCTENEeHH Cyl HHjE€ MPABWIHO MPUMEHHO MaTEpPHjaTHO
mpaBo wiaHa 200 300-a, kaga je TyXuoIy cTaBoM | H3peke, JOCYIHo
uzHoc of jomr 70.000,00 murapa (yxymHo 120.000,00 munapa). OBo ctora,
ITO Cy[ IMPHUJIMKOM OAMEpaBama MPaBUYHE HAKHAJE HHje BOAMO DPadyHa
O CBUM KpUTEpHjyMHUMa — OKOJIHOCTHMA 3a OJIMEpaBambe¢ HAKHAJAE, W TO
00jeKTUBHUM KPUTEPHjyMHUMa, BpEMEHY ITPOBEIEHOM Y IPUTBOPY, 48 yacoBa
pany UCIIMTUBAbA TYXKUOLQ, /1a j€ TYXKHJIAll MOra0 MCKOPUCTUTH MPETXOIHO
cpeactBo pexabmwimtanuje u3 wiana 199 300-a, Takohe, cyn HHUje BOIUO
padyHa HU O CyOjeKTHBHUM KPHUTEPUjyMUMa, TY)KHOYEB PAHUjU U HETIOPOYHH
KUBOT, Ka0 U HETOBY OCYHBaHOCT."

3akipydyje ce Ja ce HakHaja mTeTe 300r MPEeTPIUbEHUX IyIIEBHUX
60J10Ba ycie HEOCHOBAHOT JIMIIeHha ¢1000/ie 1 HEOCHOBaHE ocy/e yTBphyje
y OTHOCY Ha CBE OKOJIHOCTH CiIy4aja (00jeKTUBHE U CYyOjeKTHBHE OKOJIIHOCTH).
Cyn 11eHM HaJla3 ¥ MUIIUJBEHE BEIITAKa HEYPOIICHXUjaTpa PaIu JJOHOIICHA IIITO
NpaBUYHK]jE W UCIIPABHE OMIYKE Y KOHTEKCTY OIMEpaBama BUCHHE HOBUAHE
HakHazne. Omrehenn uMajy mpaBo Ja MOCTaBe BHCHUHY HAKHAJE ILITETE Y
W3HOCHMA KOjJH OHU CMaTpajy a Ou uM Tpedaso T0CyInuTH, a KOHAYHY OITYKY
noHocu cyn. OmIyKy TOHOCH Y OKBHPY ITOCTAaBJBEHOT TY)KOCHOT 3aXTeBa W
HUKAKO CYIPOTHO TEXKHama KOjeé HHUCY CIIOjUBE Ca HEHOM IMPHUPOJIOM H
JPYLITBEHOM CBPXOM.

Tako ce BUCMHA HeMaTepHjajHe IITeTe 300I HEOCHOBAHOT JIMIICHA
cinobone nocyhena nmuily Koje KasHy W3ApkaBa y KyhHuM ycioBuMa, ca
HAHOTHUIIOM, HE MOXKE yIMOJ0OUTH ca BUCMHOM OBE INTETE Koja ce Jocyhyje
JUIy KOje Ka3Hy W3/pKaBa y 3aTBOpY — Yy Ipujory HaBeaeHom IIpecyna
AnenaruoHor cyaa y Humry?.

N3 obpasznoxema:[...],,HeocHOBaHUM JHIIIEHEM €000 TY>KUOILY
je HaHeT IymeBHH 00 300T MOBpEAE MpaBa JIMYHOCTH, 1A j€ TMPBOCTENCHH
CyIl TIPABMIJTHO OIUTYYHO KaJia j€ YCBOjHUO FHETOB TYKOSHH 3aXTEB 3a HaKHAILy
HeMaTepHjaiHe mTeTe, IpuMeHoM wiana 18 u unana 584, crasa, 1, Tauke 4
3KII-a. Mehytum, ocHOBaHO ce kanboM TyKeHe ocriopaBa focyleHa BucuHa
oBe mrere y m3Hocy ox 150.000,00 qunaapa, ¢ 003upomM Ha TO J1a je TOTPEIIHO
IIPUMEHEHO MaTepHjaliHO TpaBo, Tj. oapende wiana 200 300.

Hanmve, HakHaga HemarepujajiHe INTETE MpEACTaBba CaTHCHAKIH]Y
KojoM ce yOnmaxkaBajy mopeMehaju HacTaiau y JyXOBHO] cdepu orreheHor,
a y KOHKPETHOM CIy4ajy 3aBHCH OJ IyXXHHE HEOCHOBAaHOI OOpaBKa y
3aTBOPY, MOPOAMYHUX MPUIIMKA TY)KHAOIIA, FeTOBOT 3aHUMAamha U LEJIOKYITHOT
npymTBeHor uBoTa. llenehm cBe oxomHOCTH citydaja, CyOjeKTHBHE |

3 TIpecyna Anenanponor cyna 'y Humry, Tk 4892/18 ox 30. 8. 2018. roxuse.
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o0jeKTUBHE KpHUTEpHjyMe 3a ojpehuBame BUCHHE HAKHAJE, YMILCHHILY 1a
TY)KWJIall Ka3Hy 3aTBOpa HUjE M3PKaBao y YCTAHOBH 32 U3BPIICHE KPUBUIHUX
caHkiuja, Beh y cBom nomy, y kyhu y H., rae je GopaBuo ca ocramum
YJIaHOBMMA TIOPOIMIIE W MMAao Jpyre HMOTOJHOCTH KOje MOjApa3yMeBa OBaj
HayuH M3BpLICHA Ka3HE y3 NPUMEHY Mepe eJIEeKTPOHCKOT HaJa30pa, OBaj Cy.
Haasw, 11a je jocyhena BucuHa Hemarepujainne mrere y uzHocy ox 150.000,00
JIMHApa MPEeBUCOKO ozpel)eHa u 1a My, ¢ 003UpOoM Ha JINYHA CBOjCTBA, IPUPOLY
KPUBUYHOT JieJia, ¥ TO Jia paHuje HHUje ocyhuBaH, Aa je y kyhHom 3arBopy 300r
3aCTapesioCTH M3BpIICHa KPUBUYHE CAaHKIMje HEOCHOBAHO MpoBeo 36 aaHa,
npunaza nmpasuuHa HakHazga ox 75.000,00 qunapa.*

4. Cnenuu4HOCTH NpeTPI/beHE HEMATepHUjajiHe IITeTe
300 HEOCHOBAHOT JIMIIIEHa ¢J1000/1e 1 HEOCHOBaHe ocyle

CBojeBpeMeHO, MO YTHUIIajeM MIpeApaTHUX 3aKOHA, HOBYaHA HaKHA/a
HEMMOBHHCKE, OJHOCHO HEMaTepHjajHe LITeTe Ha3MBaja ce OOJHHHOM.
Tom peudjy ce onucuBao aymeBHH 007 KOju O JUIIE TPIETO 300T MOBpenae
JTUYHUX ToOapa OMHOCHO MpaBa TMYHOCcTU. Hanme, ¢ 003upoM Ha TO Ja mpaBa
JIMYHOCTH CIIa/1ajy Yy alcoIyTHa CyOjeKTUBHA IpaBa, lbHUX0Ba IIOBPE/a je BPIIO
ocetrsbuBo nutame (IletpoBuh, 1996, cTp. 44).

MehyTum, HakHa/la HEMaTepHjaaHe LITeTe CTPOTO je JIMYHE MPHpOAe U
npunaga camo ourreheHom iy, any He ¥ HBeroBuM HacnenHunuma (Canma,
2007, ctp. 623). N3y3eTak o7 HaBEJCHOT YMHE HACIEAHWUIM KOjU Haciehyjy
camo mpaBo omTeheHor Ha HaKHAy MMOBHHCKE IITETE, a ako je omrtehenu Beh
MCTaKao 3aXTeB, HACIECAHUIM MOTY HACTABUTH IMOCTYIAK CaMoO y I'paHHIamMa
Beh MOCTaBJHEHOT 3aXTeBa 3a HaKHaAy UMOBHMHCKe mTere (wiaH 590, craB 1
3KII-a). Hacnemuuim omreheHOr MoOry MOCHIe HEroBe CMPTH HACTaBUTH
MOCTYIAK 32 HAKHAJy LITETe OJJHOCHO IMOKPEHYTH MOCTYIAaK aKo je omreheHn
YMPO Ipe UCTEKa poKa 3aCTapesIOCTH U O] 3aXTeBa Ce HHjE OPEKao, y CKIaxy
ca mpaBmiIMMa o HakHaau mrere nporucanuM 300 (wran 590, cras 1 3KII-a).
OmreheHoMm nHily mpumaga NpaBO HAa HAKHATY KaKO HEMaTepHjallHE IITETe
TaKo U MaTepHjaJiHe IITETe.

[lpu onmmepaBamby BHCHMHE HOBUAHE Ka3HE, Cyl OAIydYyje CI000THOM
oueHoM. bynyhu 1a HakHa1a HeMaTepHjaiHe IITeTe HUje er3aKTHA U IIpeIi3Ha,
Beh 3aBUCH 011 CJIOOO/IHE OIICHE M IMPOIICHE CYOjeKTHMBHHX M 00jCKTHBHHX
OKOJIHOCTH CJlyyaja OJf CTpaHe HaJUIeKHOI OpraHa, OJHOCHO Cyza, TO ce
HaBe/leHa HAKHA/1a YUHU HECUTYPHOM.

WNHCTUTYTOM HEOCHOBAHUM JIMIICHEM CI1000/1¢ 1 HEOCHOBAHOM OCYIOM,
n3mel)y ocrasor, moBpehyje ce u cimobona. ,,Cnobdona ce yodnuajeHo oapehyje
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Kao MOTyhHOCT /1a ce KHBH I10 BIACTUTOM H300pY, a IeHE KapaKTepHCTHKE
jecy yHUBEp3aIHOCT (TpUMaza CBUM JbyIHMa), CBEOOYXBAaTHOCT (IIPOTEkKE
Ce Ha aCIeKTe JbYACKE er3UCTEHIN]E), TPaBa MPU3HATOCTH U 3alITHNCHOCTH
(30or dera je mpu3HATa Kao jeAHA Ol HAjBUIIMX YCTaBHHUX BPEIHOCTH),
OrpaHUYEHOCTH (TMpaBUMa M CJI000AOM JPYrMX IOjeUHALlA U JaBHUM
untepecom)” (ITerposuh & Mpsuh [letposuh, 2012, ctp. 143).

YcraBoM Cy 3ajeMYeHa CBa IpaBa M MPOIKCAHO je 13 Ce OHA HEMOCPETHO
npuMemyjy. ¥ ciydajy yckpahema nim orpaHnderna UCTUX, IpaBuiia Koja ce
y TOM CIly4ajy IpUMEmYjy MOpajy OMTH y CKJIaJy ca 3aKOHOM M yCTaBHUM
HauennMa u ofpeadama.

Jluiie Koje HUje JTUIIEHO c1000/1e, a HEOTIPaBIAHO j€ HOKPEHYT KPUBUYHU
MOCTYyMaK, He Moxke 3axTeBaT HakHay ([lerposuh & Mpsuh [leTrposuh, 2012,
ctp. 151). HaBeneno u3 pasora mTo cy Ta JIMIa 3alTHheHa MPe3yMITIHjOM
HEBUHOCTH.

Hctpaxyjyhu mpenMeTHy Marepujy, U3BOIU C€ 3aKJby4YaK, U3 TIperiena
Joca/ialllibe Cy/ICKe Mpakce, na omrehena nuia, y3 3aXTeB 32 HaKHAIy 300T
MPETPIUBEHHUX TYIICBHUX 00JI0BA, TOKOM OOpaBKa y IPUTBOPY HJIH U3/IPIKABAbY
3aTBOpPCKE Ka3He, MOJHOCE W 3aXTEeB 300T MPETPIUBEHUX IYIIEBHUX 00J0Ba
ycies OBpee YacTu U yrena. ,,HakHaaa 3a moBpety 4acTy, yriena, ciodose
WIM TpaBa JMYHOCTU JOCYhyje ce 3a ciydaj ako ce peynMma, YCMEHO WM
MIICMEHO, HEKOM T'PUMAacoM HJIM HEKUM T'€CTOM OMAJIOBAKH HEKO JIUIE Y TOj
MEpH Ja TO YUEEHE 3 TO JIHMLE NPECTaB/ba HE CaMO YBPEAY WU KIEBETY Y
CMHCITy OMaJioKaBama TOT JUIa, Beh u aymeBHH 6oy 300r moBpene yriena
n vactu (BespkoBuh, 2020, crp. 652). [loBpena yactu M yriiena MoXe ce
YYUHUTH IIyTEM TEJIEBU3H]e, IITaMIIe, pajiija WU Ha HEKH APYTrauuju Ha4nH.

Jlyro BpeMeHa je y NMpaBHOj JOKTPUHH, alld M Y TPAKCH, OO CIIOPHO
MUTabe 1311 o TeheHOM Iy TPHITA A 0] eJMHAYHO HAKHA/1a HeMaTepHjaTHe
IITETE 32 CBAKW BUJ] WIH O ce Tpebasio y3eTr y 003Hp jeIMHCTBEH BH/I IIITETE.
Janac je 3actynibeH craB na ce omreheHom nuiyy aocyhyje jeAMHCTBEH
W3HOC HOBYAaHE HakHajAe y3uMmajyhm y o03up u 1eHehm CBaky IITETHY
MOCIIEUITY 110 HETOBY JIMYHOCT. Ty c€ HApOYHUTO y3UMa y 003Up YINIed KOjH
je omreheHo nuIe YKUBAJIO Y CPEIUHH Y KOjOj CTaHyje, pagHO OKPYKEHe,
npodecuja kojoM ce 0aBu, TOIWHE KUBOTA, CTakbE 3paBiba olTeheHor muia
— cy0jeKTUBHHU MapaMeTpH, OTHOCHO OKOJIHOCTH, UJIM KPUTEPHjH, Ko IITO Cy
BpeMe Tpajama MPUTBOPA, JyKWHA Tpajara U3Ap)KaBama Ka3He 3aTBOpa, Kao
U Jpyre OKOJIHOCTH KOj€ YTU4y Ha NCUXW4ke OosioBe omTeheHor nuia kao
HATIHCH y MTaMITH UT/A. — 00jeKTHBHE OKOJTHOCTH.

Kao cropHo nuTame, y npaBHO] MPaKCH, TIOJaBUIIO C€ U MUTAE J1a JIU
omreheHo uIle UMa MPaBoO HA HAKHAAY IITETE 10 OCHOBY HEHMCKOPHUIITEHOT
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roAuIImer oaMopa. OAroBop je aa Hema, jep TO HHje MPeABUHEHO 3aKOHOM
Kao IMPaBO Ha Ty OKOJHOCT.

Cyn npu onMepaBamby BHUCHHE HAaKHAJEC y3MMa Yy OLEHY M YHEbCHUILY
na U je omTeheHoM nwiy nata MopainHa caTtucdakivja y BUAY jaBHOT
o0jaBsprBama mpecyae. [lakie, ancoilyTHO ce CBE OKOJIHOCTH IICHE, jep ce
pazu o BPJIO KOMIJICKCHOM OCHOBY 32 MMOTPaKUBAakhE HAKHAJIC HEMaTepH]jaTHe
mTerTe, a U gocyhyje ce y jeTHOM U3HOCY.

300r chpedeHOCTH paaa, omTeheHo nHMIle WMa MPAaBO Ha HAKHATY
MarepujaiHe mrete. VicTo Tako, y ciiydajy MOBpeAe 4acTH M yIiiena, MOXKe
HACTaTH U OCHOB 33 HAKHAJly MaTepujaiHe ImTeTe (Tako Hip. omTeheHo uie
KOje je Mpeny3eTHUK WM MMajall OpraHu3alje MOXe U3TYOUTH TOCIOBHH
yIJIeq KOjU je UMao yciie[] HOOCHOBaHE OCYy/e MU yClie[] OCHOBAHOT JIMIIECHA
cioboze (MManal caMoCTa He 3aHarcke paame)) (Mwumomesuh, 1982, crp.
199). OcHoB 3a NOMEHYTy HaKHay OCTBapyjy U U3p>KaBaHa JUIa O]l CTpPaHe
omreheHor iuma.

JocyhuBameM HOBYaHe HakHaje mrTeTre omoryhaBa ce omrehenom
JUIy 1a caMm u3abepe HajIpHUKIAIHUJU HAYWH YCIOCTaBJhbamha NMCUXUYKE U
€MOLIMOHAJIHE PABHOTEXKE KOja je MOCTojana Mpe ITETHOr jporahaja mo Tom
muny (AuTuh, 2014, ctp. 521).

5. IlocTynak ocTBapuBama paBa Ha
HAKHA/ly HeMaTepujajiHe 1mTeTe

[Toctynak ocTBapuBama MpaBa Ha HAKHAY IITETE O/IBUja ce y 1Be (ase.
VY cknagy ca unanom 588, ctaBom 1 3KII-a, mpe mogHomema cymy TyxOe
3a HaKHAIy IITeTe, omTeheHu je AyKaH Jla MoJHece 3aXTeB MUHUCTApCTBY
Ha/IJISKHOM 32 TI0CJIOBE MpaBocyha pau MocTu3ama cropa3zyma o oCTojamy
mTeTe, BPCTH M BUCHMHM HakHaje. O 3aXTeBy 3a HAKHAIy IITETE OIUIydyje
Komucuja 3a HakHay IITETE, YMjU CE€ CACTaB U HAa4YMH pajaa ypehyje akrom
MunucTapcTBa HaUIEKHOT 32 TIociioBe npaBocyha (wian 588, cras 2 3KII).

[Toctynak mpen HaAJIeKHUM MHHUCTApCTBOM, IO KOj€M C€ TOCTHKE
criopa3yM y IOIVIey HakHaJe IITeTe, OfiBHja ce Mo onpendaMa 3akoHa O
ommTeM yrpaBHOM moctynky (2016), a Komucuja MHHHCTapCTBa MOXE,
YKOJIUKO C€ YKaXke moTpeda, 1a y TOM IMOCTYIKY W3BOIH JI0Ka3€ U MPHKYILba
onpehena obasemrema (Ilerporuh & Mpeuh [lerpoBuh, 2012, ctp. 157).

HannexHu opran Moxe Ja yCBOjU 3aXTeB olITeheHOT Ha HaKHATy IITEeTe
y IEJOCTH, Ja Ta NeJIMMHUYHO yCBOJU WJIM Ja KOHCTaTryje Aa Huje moryhe
criopa3yM noctuhu, a o k0joj HemoryhHoCTH je ped, y 00aBesH je 1a obaBecTu
omreheno nmure. Y cinyyajy nIenmMMHAYHOT YCBOjeHba 3aXxTeBa, omreheHo mure
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UMa TpaBo Ja MojHece Tyk Oy cyly y KOHTEKCTY y IOIIeLy HEyCBOjEHOT
3axTeBa. YKOJIMKO Y poKy ox 3 (TpH) Mmecera pauyHajyhu on maHa kaga je
omreheHo nue MOAHENO 3aXTeB, HE J0OWje YOIIITEe OATOBOpP ON CTpaHe
HaJUIe)KHOT MUHUCTapceTBa (hyTame aniMUHUCTpanyje), omTeheHn nvMa mpaBo
Jla TIOKpEHE TMapHUYHHU TMOCTYNaK Npea HaJUIeKHHM CyIOM, y CKIagy ca
onpenbdama 3aKOHOM O MApHUYHOM MOCTynKy (2011).

6. 3akibyuaxk

Haknana HemarepujanHe mrere 300r HEOCHOBAHOI JIMILIEHa €100071e
U HEOCHOBAHE OCyA€ KOMIUICKCAH je WHCTHUTYT 3aTO IITO HeroBa MOBpEAa
oOyxBara BHUIIle BHJIOBa HeMaTepujaiHe mrTere. HakHagom HemartepujaiHe
IITeTe HACTOJU ce OmMTeheHo JINIe BPaTUTH y OHAj TI0JI0XKA] M CTAhE Y KOjeM
6u OWiIo Ja HUje HACTyNWiIa MoBpena JWYHuX Aodapa. Mmajyhu y Buny na
TudHa 100pa HeMajy TPKUIITHY BPETHOCT, OJUTyKa O BUCHH ¥ OOMMY HaKHa A
HEMaTepHjaJiHe MTETEe BPJIO j€ OCETIHUBO NHTamke. CBaKO JIMIIE j€ UHIUBUIYA
3a cebe u mako cyn apourpapHo oapeljyje 0OMM W BHCHHY HAKHAJE IITETE,
UCTa HE CME J1a TIOTO/lyje TeXbaMa Koje HUCY CIIOjUBE Ca ’eHOM IPHPOAOM U
JPYIITBEHOM CBpXOM. VICTO Tako, HAaKHAJOM HEMaTepHjaliHe IITeTe HE CMEjy
C€ HU YHW)KaBaTH JbyJICKa 100pa.

OHo 1mTO je anocTpoupaHo Koj CBAKOT OOIMKA HAKHAJIe HEMaTepHjaTHe
mITeTe Kao OCHOB 32 HAaKHAJY, I1a ¥ KO OBOT BUJIA, jecTe JAa je omTeheHo e
3apcTa TpIeso U TpIH AylieBHe 60soBe. To je OCHOB 3a HaKHA/ly HeMaTepHjajiHe
mreTe. YKOJIUKO JIMIE He TP IyIIeBHEe OONOBe, OHJA M HEMa OCHOBA 3a
HakHay HemarepujaiHe mTetre. CyJ IIeHH CBE OKOJIHOCTH CITydaja, a HapOuuTO
Cy0jeKTUBHE OKOJTHOCTH Kao IITO Cy MECTO TJIe KHBH, 3aHUMame omreheHor
TMIa, Ja J9 je JIMIIEHkE c000/e Wi ocylaa MeAnjcku nporipahena, na u je
omteheHo JHie OCTBapeHO Y YI03H OIla WIIN MajKe, TOMHE KUBOTA UT/I.

C TuM y Be3u, Kao CIIOPHO, MOCTaBJba CE MUTAE J1a JIM JiMa Onucka
omreheHOM JMIly MMajy NpaBO HAa HAKHAJIy HeMaTepHjajlHe ImTere 300T
HEOCHOBaHE OCyA€ M HEOCHOBaHOI JHuIewma ciodoxme. Onrosop je naa
HeMmajy. Mnak, HeKoIMIMHA MpaBHUX TeOopeTHYapa cMarpa na Ou Tpebano
JOCYIUTH HW3HOCE ONMCKHM JIMIMMa YKOJIHMKO TpIle IyIIeBHH 00X 300T
OBOT' BUJIa HEMaTepujasiHe ITeTe. Mulubewma cMO J1a Ou Tpedanao HakHaLy
HeMaTepHjaiHe ITEeTe JOCYAUTH HajOIMKUM JIMIUMA, a TO CYy JIela U Cynpyr/a
omreheHor nuna. Y TOM CMHUCHTY, Jiella, a HApOYUTO YKOJHMKO Ioxahajy
OCHOBHY U Cpeiby LIKOJY, MOTY J1a TpIIe JylIeBHE 0010Be 300T 3aAMPKUBabha
OJ1 CTpaHe BPIIHaKa, K0ja 3Hajy BeoMa OUTH HempHjaTHa. Y TOM y3pacTy Jena
Cy oceTsbuBe 100w (y mybeprety), Te 01 Tpebaao moapoOHUje aHATH3UPATH
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oBaj ocHOB. CBakako, MUIIJbEH-a CMO J1a He 01 Tpebasio J1a ce MUpPH 0Baj KPyT
JIUIIa Ha JIWIIA KOja KUBE Y JoMahnHCTRBY.

V ciy4ajy 1a ce o TUIIeHY CI000/1e JINIIE 00aBEIITaBaIO WK TPHKA3UBAIIO
MyTeM CpelcTaBa jaBHOT MH(pOpMHUCama, cyl he, Ha HEroB 3axTeB, 00jaBUTH
y CPEICTBY jaBHOT MH(OpMHCaha CAOMIITEHE O OUTYLIN U3 KOje MPOU3HIa3H
HEOCHOBAHOCT JIUIIICHa CII000]IE, OJTHOCHO HEOCHOBAHOCT ocyze (WwiaH 592, cTaB
1 3KII-a). Ako ciry4aj HHje IPUKa3aH IMPEKO CPEeICTaBa jaBHOT MH(POPMHUCAbA,
OBaKBO CaOIMIITeHE he ce, Ha 3aXTeB TOT JIIA, JOCTABUTH JIPIKABHOM U JIPYTOM
oprany, npeay3ehy u aApyrom npaBHOM WK (PU3UYKOM JIUILY KOJ KOTa je JIUIe
HEOCHOBAHO JIMILIEHO CJ000/1e WM HEOCHOBAaHO OCYEHO Yy paJHOM OIHOCY
(uman 592, craB 1 3KII-a). [Tocme cmptu Tako ocyheHor nuia, mpaBo Ha
TIO/THOIICHE MPEJIMETHOT 3aXTEeBa MPHIIA/Ia FberOBOM OpauHOM MapTHEDY, JTHILY
ca KOjUM je J)KMBEJIO Y BAHOpAYHOj WM JIPYTOj TPAjHO] 32)CHHUIIN KUBOTA, JCIIH,
poautesbuMa, Opahu u cecTpama.

Ogze je morpebHO mcTtahwm 1a je cyAcka IMpakca HeyjenHadeHa, Te Cy
MOjeIMHN MCTAKHYTH NMPAaBHUIM MPEIIOKHIIN J1a CE JOHECY KPUTEPHjyMH
0 pacroHMMa HOBYAHMX HAKHA/a, KAa0 M KPUTCPHUjH 3a yTBphUBamkEe BUCHHE
HaKHA/E HeMmarepujaiHe mTere. HaBeneHW pacmoHM HOBYAHUX HAaKHaIa
Mpe/CTaBbal OM OPHjEHTHP y OKBUPY KOJUX CYI, pU CII000THO] OILICHH,
onpelyje BHCHHY HOBYaHE HAKHAJC HeMmarepujajiHe mTere. PaHuje, cyn
je 6uo orpanmueH YpenOoM o HakHaau Imrete Ha yuiuma (2010), koja je
MpONKCHBaNa KpUTEpUjyMe 3a YTBphHBame MaTepujasiHe IITETe M HAYMHA
yTBphuBama BUCHHE HOBYaHE HAKHAJC HA WME HEMaTepHjallHE IITETe
(Bapabhanwun, 2024, ctp. 202). Mehytum, Ypenda je mporiaiieHa HeyCTaBHOM.

H3jaBa o HemocTojamy cyko0a nHTEpeca
AyTopu U3jaBibyjy Aa HEMajy CyKoO MHTepeca.

JonpuHocu ayTopa

Konnenrtyamnzaumja, Tama Bapahanmn, Mapko Crankosuh, Mapuja
CranxoBuh, wMetonoinoruja, Tama Bapahanun, Mapko CrankoBuh,
¢dopmanna ananusa, Tama Bapahanun u Mapuja Crankosuh, pecypeu, Tama
Bapahanun nucame — npunpemMa OpuUrHHaIHOT Haupra, Tama Bapahanuw,
Mapko CrankoBuh, Mapuja CrankoBuh, nucame — nperiien u ypehusame,
Mapxko CranxoBuh, Mapuja CrankoBuh. CBH ayTOpH Cy NpPOYUTAIN M
CIIOKUJIH C€ ca 00jaBJbEHOM BEP3HjOM PYKOIIHCA.

DuHaHCHpaKE
OBO UCTPaXHUBaKkE HUjE€ OCTBAPIIIO HUKAKBO JOJAATHO (hHHAHCHPAHE.
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H3jaBa 0 10CTYyNHOCTH NMOAATAKA

OpUTHHANTHU JONPUHOCH TPEACTaBBEHU Y pPajy YKBYYCHU CYy y cam
PYKOIIMC/OAATHU Marepujall, a JofaTHa MUTamba MOTY C€ YIIyTHTH
onrosapajyhem aytopy/ayropuma.

HNndopmucanu NpucTaHaAK CBUX YUYeCHMKA Y HCTPa:KMBamby/0o100pem-e
HaJIJIeSKHOT oa0opa
Hwuje npumMeHIBHBO.
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COMPENSATION FOR NON-MATERIAL
DAMAGE FOR MENTAL ANGUISH
SUFFERED DUE TO UNLAWFUL
DEPRIVATION OF LIBERTY AND
WRONGFUL CONVICTION

ABSTRACT: Compensation for non-material damage for mental anguish
suffered as a result of unlawful deprivation of liberty and wrongful
conviction represents one of the forms of compensation for non-material
damage. The Constitution of the Republic of Serbia (2006) directly
guarantees the fundamental rights and freedoms of every person. Violation
of an individual’s psychophysical integrity is prohibited. Everyone has the
right to personal liberty and security (Article 27(1) of the Constitution of
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the Republic of Serbia). Deprivation of liberty is permitted only on grounds
and in a procedure prescribed by law. In the event of unlawful deprivation
of liberty or wrongful conviction, the injured party’s freedom and dignity—
and consequently their reputation in society—are jeopardized. Although the
presumption of innocence applies, the proceedings themselves constitute
a source of discomfort and stress for the person against whom they are
conducted. Such a person suffers mental anguish as a result of unlawful
deprivation of liberty and wrongful conviction. In view of the foregoing,
the aim of this paper is, on the basis of statutory regulation and relevant
judicial decisions, to present general legal solutions in a more concise and
systematic manner, as well as to outline the procedure for exercising the
right to this type of compensation for non-material damage. The paper
also seeks to clarify the subjective and objective circumstances that courts
assess when determining the amount of compensation and the merits of the
injured party’s claim for non-material damage, and to point to inconsistent
judicial practice that should be harmonized.

Keywords: non-material damage, unlawful deprivation of liberty, wrongful
conviction, monetary compensation.
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