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OATI'OBOPHOCT UHBECTHUTOPA 3A
IHPABHY U ®PAKTHUYKY HOAOBHOCT
CTAHA Y U3I'PAAIBHU

AIICTPAKT: [Ipenmer pana jecTe aHamn3a OATOBOPHOCTH MHBECTUTOPA
3a TO Ja CTaH y U3rpalibH y TPEHYTKY Mpefaje U IpaBHOT IpoMeTa Oyne
MpaBHO M GaKTHIKK To00aH mpenMeT cTuriama. [{usp pana jecre ma ce
YTBPAU J1a M C€ OATOBOPHOCT MHBECTUTOPA IIpeMa KyTILy MOXKE pa3yMeTu
caMO Yy OKBHpHMa KJIAaCHYHE KYIOIPOJaje HENOKPETHOCTH M OIMIITHX
MpaBUJia YTOBOPHE OJTOBOPHOCTH WJIH j€ ped O CIIOKEHHjeM OOJHKY
OZITOBOPHOCTH KOjHM HACTaje Ha IMPeceKy jaBHOIPABHUX HPETIIOCTABKH
rpajmbe, YTOBOPHUX OHOCA y TOKY U3Ipajibe M MPOMETHE MOJ00HOCTH
KOHAuHOT TIPEIMeTa CTUllama. Paj je TeopHjcKor KapakTepa M 3aCHOBaH
je Ha HOpPMAaTHUBHOM, JOTMAaTCKOIIPABHOM, aHAJIWTHYKOM M CHUCTEMCKOM
METOIy, y3 aHaIM3y pesieBaHTHe aAoMahe auTeparype U Baxxehux mpaBHUX
n3Bopa. OCHOBHa XHWITOTE3a paja jecTe Ja OATOBOPHOCT WHBECTHUTOPA
3a MpaBHY M (aKTUYKy MONOOHOCT CTaHa y HM3TpaiikbH HE MpeicTaBiba
rmocebaH W caMOCTajaH IpaBHU MHCTHTYT, Beh mocebaH oOMUK CIIOKEHE
YrOBOpHE 1 IPOMETHE OATOBOPHOCTH y KOjeM ce rmoctojeha mpaBuiia jaBHoT,
00NUTaIMOHOT U CTBAPHOT TpaBa MpUMEY]y y3 ofpehene cnennuaHocTi
Koje mpowm3naze u3 BuliedaszHocTu rpal)eBUHCKOT MoxyxBara. Pesynraru
aHaJi3e MOKasyjy Jla c€ WHBECTUTOPOBA OATOBOPHOCT IpeMa KyIily He
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dopMupa TeK y TpEeHYTKy Iponaje, Beli 3HaTHO paHHje, KpO3 IUIAHCKY,
JI03BOJIHY, TIPOjEeKTHY, HaA30pHY W m3Bohauky (a3zy, 300rT dera ce meH
caZpkaj HEe MOXKE TPaBUIHO OOjaCHHTH aKo C€ MHBECTHUTOp IMocMarpa
caMo Kao IpoJaBall WM CaMo Kao Hapy4HJIall paJioBa.

KibyuHe peum: ungecmumop, cmau y u3epaoivbi, npasHa noooOHOCH,
gaxmuuxa nodobHocm, y2080p o epahersy, 002060PHOCH UHBECIMUMOPA,
npomem HenoKpemHocmu.

1. ¥YBoa

CaBpeMeHH IPaBHU U TPXKUIIIHY ITOJI0Ka] MHBECTUTOPA BUIIIE HE JIOMYIIITA
jenHocTaBHa ozpehema. MIHBecTHTOp HUje caMo JIMIE Koje YJake KaruTall,
HUTH CaMoO JIMIE KOje 3aKJbydyje YTOBOp ca M3BolhadeM, HUTH CaMo JIMIE KOje
Ha Kpajy mpojaje mocebHe aenoBe o0jekrta. Hberos momoxkaj je ciaokeH 3aTo
mrto o0yxBara YMTaB HU3 y3aCTOITHHX, ali Mel)yCOOHO MoBe3aHUX MPaBHUX U
(baKTUYKKX paJiiby: O] OJUTyKE O yilaramwy M OJHOCA MpeMa IUIAHCKUM aKTHMa,
NpeKo MpubaBibama yCIOBAa M JIO3BONA, O MPOjEKTOBaMka, OPraHU30Bamba
Ha/30pa, m30opa m3Bohaua, mpahema TOKAa Tpalmke W KOHAYHO CTyMama y
NPOMETHU OJIHOC ca KymnueM. M3 Te CIOKEHOCTH MPOW3Ia3d U LEHTPATHH
npoOJeM OBOT pajia: Ja JIM Ce OATOBOPHOCT HHBECTHTOPA IIpeMa KyTIIy CTaHa
Y U3rpaiIlbll MOXKE pa3yMeTH caMo Kao MPO/IaBueBa OATOBOPHOCT M3 YyTOBOpa O
MIPOMETY HETTOKPETHOCTH, MJIH j€ PeU O OITOBOPHOCTH UHjH j€ calipikaj ofapeheH
[EeTUM MPETXOAHUM TOKOM TpojekTa. [IpaBHa peneBaHTHOCT TOT MUTama He
MPOU3JIa3H CaMO M3 TEOpPHUjCcKe MOoTpede Ja ce MPElU3HHjE OMHMIIE TOI0Ka]
uHBectuTopa. OHA TPOM3IA3H jOII BHIIE W3 CaMe€ NIPHUPOAE CaBPEMEHOT
rpaheBuHCKOT TpykumTa. Kynail ctana y U3rpajismby He ylia3u y OTHOC Ca JTHIEM
Koje My mpeHocu Beh mocrojehy m mpaBHO 3aTBOpeHy cTBap, Beh ca ymiem
Koje My oOehaBa pe3ynrar jeHOTr Impolieca KOjH joIl Tpaje UM j€ TEeK HEAaBHO
3aBpIICH. Y TaKBOM OIHOCY KyTall Hy)KHO TIOJIaXKE TIOBEPECHE Y HHBECTUTOPA.
VYnpaBo 300r TOra HMHBECTUTOPOBA OATOBOPHOCT IpeMa KyIIly HE MOXKe
OWTH TIPaBUIIHO OOjalllFlbeHa ako Ce TocMarpa TeK OJf TPEHYTKA 3aKJbyderha
MPEeyroBopa WM YroBopa O Kymompoaaju. TakaB mpuctyn Ouo OM cyBwHIIe
y3aK M 3aHeMapuo OM IPaBHY YMI-CHHUILY Ja CTAaH y U3IrpajmbH HUje 00MuYaH
npeaMeT mpomera, Beh pesynrtar BumedaszHor mpoueca. Kpajwu yrosop
nu3Mel)y MHBECTHTOpa W KyIlla jecTe camo 3aBpIIHa MaHu(decTalyja jexHor
HU3a PaHUjUX TPABHUX OTHOCA KOJH MY 1ajy CaapKHuHY. AKO Cy TH PaHUjU
OIHOCH HEYPEJ/IHH, MIPABHO HECUTYPHH WM (PAKTUYKHU JIOIIE BO)CHHU, HUXOBE
MOCIIEINIIE Hajdenhe ce Ha Kpajy M0jaBJbyjy yIPaBo y OJHOCY ITpeMa KYIIITY.
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Jomaha nuteparypa TO mOTBphyje M3 pazIUUUTUX YIVIOBA. 3HA4aj
IUTAHCKE M MPOCTOpHE oapeheHOCTH 3a MHBECTHTOpA HCTAKHYT je Y pany
0 MHBECTUTOPY U MPOCTOPHOM ILUIaHUPAY, TNl Ce MOKa3yje Aa CUTYPHOCT
yiaarama 3aBHCH O]l jaCHHMX IapaMeTapa IITa W TIe MOXeE J1a ce Tpaju,
y KOJUM pOKOBHMA ce MpubaBibajy 07100pema W Kako ce 3aBpliaBa MyT 0
JOKyMEeHTaIuje Koja omoryhasa curypan npasau npomet (Apcuh, 2007, ctp.
870—-880). 3amTuTa MHBECTUTOPA HE MOXKE CE CBECTU CaMO Ha IOCTOjambe
npornuca, Beh 1 Ha lbUXOB KBAJIUTET, TPAHCIIAPSHTHOCT U MPEABUINBOCT, IIITO
je HaralieHo y paay o mpaBy W 3amTuTH nHBecTuTopa (Bacuisesuh, 2007,
ctp. 3-20). Y da3u no3Bona, paa o cuerupUIHOCTIMA OCTYIKa U3aBamba
rpal)eBHHCKE J103BOJIE TTOKa3yje /la yIpaBo Ty HACTajy TeHIKohe Koje KacHuje
MOTy A00uTH MHoro mmwmpu aomamaj (Bywerwh, 2013, ctp. 325-343). V
OOJIUTAIIMOHOM KOHTEKCTY, PaJIOBU O YTOBOPHO] OJTOBOPHOCTH MPOjEKTAHTA,
O OIIUTEM OCHOBY YTrOBOPHE OJTOBOPHOCTH, O HAJ30py M OATOBOPHOCTH
Hapy4yWiana, 0 packuay yroBopa o rpahemy, ka0 U O CIOPOBHMa M3 THX
yroBopa, CBU Ha CBOj HAYMH MOKAa3yjy Aa rpal)eBUHCKH MPOjeKaT MpecTaBiba
MPEXKY CIIOKEHHUX MTPABHUX OJJHOCA Y KOjOj CE PU3UIIM HE MOTY JIAKO U30JI0BATH
Ha camo jemHor ydecHuka (Joanosuh Jl., 2020, ctp. 318-334; JoBanosuh
H., 2020, ctp. 40—63; ITaynosuh, 2019, cTp. 182-202; [Taynosuh, 2024, cTp.
155-173; Mumkosuh, 2017, ctp. 107-117; Bophesuh, 2023, ctp. 89—103).
Konauno, pag o KOHKypeHIIMjU YTOBOpPHE M BAaHYTOBOpPHE OATOBOPHOCTH
OTBapa JI0JAaTHO MUTAE Ja JIN C€ HHBECTUTOPOBA OATOBOPHOCT IpeMa KYIIILY
YBEK UCIPILJbYj€ Y YICTOM YTOBOPHOM MOJIEITy MJTH Y ofpel)eHrM cuTyarujama
nobuja mupu ommreTHy gomamaj (dymam, 2022, ctp. 795-817).

[IpenmeT wucTpakuBamba OBOI paja jecTe aHalu3a OATOBOPHOCTH
WHBECTUTOpA 3a NpaBHY M (PaKTHUKy MOJOOHOCT CTaHa y H3rPadmu, ca
MOCEOHUM OCBPTOM Ha TO KaKO IJIAHCKE, 103BOJIHE, TPOJEKTaHTCKE, HAA30pHE
n m3Bohauke (aze yTmdy Ha KpajmHu moioxkaj kynma. M3pa3 daxrmuka
MOoJ0OHOCT HE KOPUCTH C€ Ka0 HOPMAaTHBHHU TEPMHUH y MO3UTHBHOM IIpaBy
Peny6nmke CpOuje. Y 0BOM pajy OH ce KOPHUCTH Kao TEOPUjCKHU T0jaM KOjHUM
Ce O3HauaBa TEXHUYKA U (YHKIMOHAIIHA MOJOOHOCT CTaHa 3a YTOBOPEHY H
penoBHy ymotpely, OMHOCHO CKYIl CBOjCTaBa KoOja ONIroBapajy MpOjeKTHO-
TEXHUYKO] JOKYMEHTAIIWj!, YTOBOPY U JISTHTUMHUM OYEKHBabUMa KyTIIIa.

[lwsb pana jecte na ce yTBpIU Ja JHM CE€ OArOBOPHOCT MHBECTHTOpA
npeMa KyTily CTaHa y U3rpaJby MOXKe 00jaCHUTH CaMo MPaBUIMMa KJIAaCHYHE
KyIOIIpOZiaje U OMIITHM IMpaBHJIMMa YTOBOPHE OATOBOPHOCTH, WJIH j€ PEY O
CIIOKEHUjeM OOJIMKY OATOBOPHOCTH KOjH HACTaje Ha MPECEKy jaBHOMPABHUX
MPETIIOCTAaBKU TPajiihbe, YTOBOPHUX OJHOCA y TOKY H3Tpajibe U MPOMETHE
MOoA0OHOCTH KOHAYHOT MPEMETa CTUIIAmbA.
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OcHOBHA XHUIIOTE3a Pajia jecTe J1a OIrOBOPHOCT HHBECTUTOPA 3a MIPABHY
1 (akTHuKky TOAOOHOCT CTaHAa y M3rpajmH HE TpeAcTaBba TMocebaH U
caMOCTaJlaH TPaBHU HHCTHUTYT, Beh moceOaH OOMUK CIIOKEHE YrOBOpHE H
MIPOMETHE OATOBOPHOCTH Y KOME ce TToCTOjeha rmpaBuiia jaBHOT, 00T aIIHOHOT
Y CTBAapHOT IpaBa MpUMEmYjy y3 oapehene cnennduyHoCcTH Koje nmpousiase
n3 BumedasHoctn rpal)eBUHCKOT TMomyxBaTa. METOMOJOMKA OKBHP
pazna 3acHOBaH je Ha HOPMATHBHOM, JIOTMAaTCKONPAaBHOM, aHAJTUTHYKOM H
CHCTEMCKOM METOJY, y3 aHaJH3y pejieBaHTHE nqomahe iuteparype u Bakehux
MPaBHHUX U3BOPA.

2. ITojamM neHTPaJTHOT HHCTUTYTA M H€I0B HACTAHAK Y
CaBpeMEeHOM MPABHOM H IPYIITBEHOM KOHTEKCTY

[TojmoBHO onpeheme OArOBOPHOCTM MHBECTUTOpA 3a IMpaBHY U
(akTHIKy TIOMOOHOCT CTaHa y M3rpajJbi HUjE jeHOCTaBHO, IPE CBETa 3aTo
LITO IIPaBO Taj U3pa3 He MI03Haj€ Ka0 FOTOB, 3aKOHCKH OOJIMKOBaH UHCTUTYT. Y
MO3UTHBHOM IPaBy HAJIAa3MMO O/IBOjeHa MPAaBUJIA O TUIAHUPAby U U3TPaliby,
0 MelycoOHOM OOMUTalMOHOM OAHOCY MHBECTUTOPA U KyIIA, O MPOMETY
HETMOKPETHOCTH U O YNHCYy IpaBa y KaracTap, ajd He M HOpPMYy Koja Ou
eKCIUTMIMTHO Ae(uHuCaa 0Baj CI0j Kao 3aceOHY LIETIHHY.

ITox oaroBopHouthy MHBECTHTOpA 3a MpaBHY U (PAKTUUKY MOJOOHOCT
CTaHa y W3rPaamu, Y CMHUCIY OBOT paia, Tpebda pasyMeTH CKyI HETrOBUX
o0aBe3a M pU3UKa y OJHOCY ITpeMa KyTIIly, KOJU C€ OJIHOCE Ha TO Jja MpeMeT
cThLama Oysie, ¢ jeflHe CTpaHe, IPaBHO CUTypaH U MoA00aH 3a MPOMET U YIHC
MpaBa, a ¢ Apyre crpaHe, (HakTUIKU YIOTpeOIbHB U yckiial)eH ca yTOBOPEHUM
U pa3yMHO OYEKHMBAaHHM CBOjcTBHMA. [IpaBHa momoOHOCT 3HAYM Ja CTaH
ni nocebaH J1eo o0jeKTa MoYKMBa Ha ypEAHO] MPaBHO] JOKYMEHTaLUjU 3a
U3rPaaby, U J1a THM OCHOBOM MOXKE OWTH HpEAMET Mpojaje M 3aKbydyernha
MpaBHOT Mocya u3Mel)y nHBectuTopa U Kymnua. PakTuuka nogo0HOCT 3HAYU
Jla OHO IITO C€ Tpenaje KyImily OAroBapa CBOjOj HAMEHH, TEXHHUYKAM U
(YHKIMOHAIHUM OYEKUBAaKkUMa, Ka0 U YTOBOPEHOM Ca/IpKajy.

Beh Ha oBOM MecTy MOpa ce M3BPIIMTH pa3rpaHUUYCHE O]l CPOTHHX
nojMoBa. OBaj HHCTUTYT HHj€ MCTO IIITO H OIIITA OATOBOPHOCT HHBECTHTOPA.
Omnuta 0AroBOPHOCT MHBECTUTOPA 00yXBaTajia Ou 1 MUTamba IIpeMa opraHuMa
ympaBe, mnpemMa wH3BOhauy, mHpema MpOjeKTaHTy, NpeMa CyBIACHUIUMA
3eMJBUIIITA, [1a ¥ [IPEMa jJaBHOM MHTepecy. LleHTpaaHu HHCTUTYT OBOT paja je
y’KH, jep c€ OIHOCH Ha Kpajii OJHOC IpeMa KyIIly cTaHa y u3rpaamu. Hcro
Tako, OH HHUj€ MCTO LITO M ONrOBOPHOCT m3Bohava. M3Bohau je HemocpenHu
M3BpIIMIIALl PAgoBa, JOK ca ApPYre CTpaHe WHBECTUTOP je OpraHu3arop,
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HOCWJIAIl TPOjeKTa U JIMLE Koje Mpema KyMIy Ipey3uMa Kpajibu HCXO.I.
Taxole, mojam HHje UCTO MITO U KIIACHYHA OJITOBOPHOCT TMPOJIABIIA 32 TIPaBHE
u MarepujasiHe HemocTtatke. Kom oOuune kymompopgaje Beh mocrojehe
HEMOKPETHOCTH (OKYC je Ha caMOM TpeAMETy y 4Yacy 3aKkjbydema |
u3BpILeHa yropopa. Koj ctana y usrpaimu, HANPOTUB, KOHAYHU HEAOCTATaK
WIN TIpaBHA HECUT'YPHOCT YECTO Cy pe3ylTaT LEJOr MPEeTXOAHOT IpoIeca.
Hacranak oBor npoOnema nose3as je ca MPOMEHOM IpUpoze rpal)eBUHCKUX
MpojeKaTta v TPXKUIITa HETTOKPeTHOCTH. CaBpeMEeHN MHBECTUTOP IO MPABUITY
HE TpaJl caMo 3a COIICTBeHe noTpede, Beh opranu3syje unTaB MoxyxBar paau
IJlacMaHa CTaHOBAa M APYTUX MOCEOHUX JeJ0oBa HAa TPXKHIITE. TuMe Kymai
BUIIIE HE yJa3W y OIHOC ca MacHBHMM mpopaaBueM Beh mocrojehe cTBapw,
HEro ca JIMIIEM KOje je MPETXOAHO YNpaBjbajo YUTABUM HU30M TPAaBHUX U
TEXHHUUYKUX Ipoleca. YIpaBo 3aTo KyIall 0]l UHBECTHUTOpA OYEKyje BUIIE Off
came mpezaje u nmpeHoca mpasa. JpyruM peunma, Kymnai o4eKkyje IpaBHO U
(bakTHUKK ypeaaH pe3yaTar TaKBOT MOAyXBaTa.

Hpyru paznor 300r Kojer je oBaj MojaM JaHac BakaH jecTe rnoBehana
KOMITJICKCHOCT Tpal)eBUHCKOT TmoayxBara. [lmaHCKM aKkTH, JIOKAIWjCKH
ycnoBH, TpaleBHHCKa [J03BONIa, TEXHHWYKA JOKYMEHTAllMja, CTPYYHH
HAA30p, pa3IMuUTH YTOBOPHH MOJEIN W3BOhema, TEXHUYKH TIpervie],
npomeTHa GopMa M yIHC MpaBa BUILE HE JIENyjy Kao jeIHOCTaBHE eTare y
HaBezieHOM Tiporiecy. OHe ce mpekyanajy, yciaoBibaBajy U Mory mehycobno
npousBoauT mnocieaune. OTyna WHBECTUTOPOBA OATOBOPHOCT IpeMa
KyTIy HUje nocieama (asa, Beh 30MpHU IpaBHU U3pa3 YUTABOT MIPETXOJHOT
mporieca. Yrnpaso To noTBphyje u muteparypa. Tako nmpema Apcuhy (2007),
IJIaHCKAa M3BECHOCT M JIOKYMEHTAIlja O CBOJUHU HarJlallleHe Cy Kao OCHOB
WHBECTUTOPCKE W TIpoMeTHe curypHocTH (cTp. 870-880). Hagame, mpaBHa
3alITUTAa UHBECTUTOPA YCIOBJbEHA j& KBAIUTETOM HOPMATHBHOT OKPYKEH-a
u werose npumene (BacuiseBuh, 2007, ctp. 3-20), mok ce mo3BoiHa ¢asza
MoKa3yje Kao MeCTo Ha KOjeM HacTajy kacHuje temkohe (Byuetuh, 2013, cTp.
325-343). YV narom mporiecy, MpojeKTaHTCKH, HAJ30PHU U U3BOHaYKH OTHOCH
oOJIMKYj]y YHyTpalllkby pacHoesy pu3HKa, IITO je Off 3Hadaja 3a IUTambe
onroBopHoctu nHBectTuTOopa (JoBanosuh /1., 2020, ctp. 318-334; [TayHoBwuh,
2019, ctp. 182-202; Byjauuh, 2022, ctp. 1469-1472). Konauno, moryhHoct
packua v ClopoBHU JOAATHO YTUYY Ha CTAOMIIHOCT jeIHOT MpojekTa ynHehn
OBaj MpOIeC HEU3BECHUM M ciokeHUM (MumkoBuh, 2017, ctp. 107-117;
Bophesuh, 2023, ctp. 89-103).

[TpeTxoaHO HaBEJEHO KPUTUYKO MPABHO MUILBEHH-E U3ABOjEHUX ayTopa
MoKa3yje Ja IojaM OATrOBOPHOCTHM HHBECTUTOpa 3a MpaBHY M (PaKTHUKY
Mogo0OHOCT CTaHa y W3TpaJlmH HHje TPOW3BOJbHA KOHCTpyKIHja, Beh
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TEOPUjCKH OJITOBOP HA peayiHy MOTpedy /Ja ce pa3yMe OHO IITO je Y MpaKkcu
Beh 0/1aBHO MPUCYTHO.

3. [IpaBHa npupoAa HEHTPAJHOT HHCTUTYTA

[Turame mpaBHE MNPHPOJEC OBOT OOJMKA OATOBOPHOCTH MPEICTaBIba
CpenuIImy Teopujcku mpodiieMm pama. OcHoBHa auiema jecte cieneha: nma
JM je ped 0 MoceOHOM IPAaBHOM HMHCTHTYTY WJIM O IoceOHOM 00iMKy Beh
MO3HATHX MPAaBHUX OHOCA M OCHOBA OATOBOPHOCTH? Ha mpBUM mores moctoju
pasJior Ja ce Harlacu mberosa nmoceOHocT. iHBecTHTOpP IpeMa KyIIy cTaHa y
W3rpalbu HE OATOBapa caMo 3a 0OWYHY Tpesajy crBapu. Hberosa obasesa je
mupa, jep o0yxBara M pe3yiTar IUTaHCKe, JO3BOJIHE, MPOjeKTHE, HA/I30pHE H
n3Bohauke ¢asze. Kymar, y mpakTH4HOM CMUCITY, HE KyIyje caMo cTaH Beh u
NpaBHY U (PaKTUYKY TOY3JaHOCT YUTABOT IPETXOIHOT MpoLeca.

Wnaxk, cHa)XHHjH je apTyMEeHT Jla OBJIC HHj€ ped O CAaMOCTAITHOM ITPABHOM
UHCTUTYTY, Beh 0 moceOHOM OOJHKY CIIOKEHE OATOBOPHOCTH YHYTap
nocrojeher cucrema. therosa ocHoBa u nasee nexu y Bakehum npasuinmuma
jaBHOT, OOJHMTallMOHOT M CTBAapHOT MpaBa. Y TOM CMHCIY, ICHTPaTHH
npo0ieM HMje HeJoCTaTak HOpMH, Beh HaYMH HUXOBOT MOBE3HBAKA. 3aKOH
0 TUIaHWpawmy M u3rpaamu ypehyje moryhHocT u ycrnoBe rpaame (y JasbeM
tekcty: 3I1M, 2009), nok 3akoH O OOMUTaMOHMM OnHOCHMaA (Y JajbeM
tekcty: 300, 1978) ypelyje yroBopHe 0HOCE U TIOCIIEANIIC FbUXOBE TIOBpEJIE,
MIPOIIKMCH O TPOMETY HEMOKPETHOCTH ypel)yjy IpOMeTHY paBaH, a KaTaCTapCKH
pexuM ypehyje ymuc u CHrypHOCT TpaBHOT mipomeTa. OHO MITO 0Baj 00K
OATOBOPHOCTH YHMHHU MOCEOHMM HHUj€ CTBapame HOBOI HOPMATHUBHOT CBETA,
HEro 4YMIbCHHIIA J1a ce Toctojehe HOpMe Mopajy YWTaTH WHTETPHCAHO, a
He ozaBojeHo. Taj 3akipyyak a00Mja JOAATHY TEXKHMHY Kajla ce rmocmarpa
KpO3 OMNIITH OKBHP YTOBOPHE OATOBOPHOCTH. AKO j€ IOJIA3UINTE YTOBOpPHE
OZI'OBOPHOCTH MOBpeia yroBopHe o6asese (Joanosuh H., 2020, cTp. 40-63),
OHJIA j€ ¥ HHBECTUTOPOBA OJATOBOPHOCT MPEeMa KYIIILY IPBEHCTBEHO YTOBOPHA
10 HerocpeaHoM o0nuKy. Kymnai u HHBECTHTOP CTOj€ Y YTOBOPHOM OJIHOCY,
ma ce MoYeTHa aHaju3a MOpa KPeTaTH O] MOBPEC OHOTa IITO jé HUHBECTUTOP
npey3eo. MehyTum, To monasumiTe HHUje JOBOJHHO JIa UCIPIH L0 CAIPKaj
npobiema. THBecTHTOPOBA YTOBOpPHA 00aBe3a peMa KyIIly HHje CalpKUHCKH
UCTa Kao 00aBe3a TUINHMYHOT MpojaaBna Beh mocrojehe u mpaBHO 3aTBOpeHE
HenokpeTHocTH. OHAa YKJbY4yje W pe3yiTaT paHHujer mpoieca, ma ce 3aro
YTOBOpHA OITOBOPHOCT OBJIE MT0jaBJbyj€ Y CIOKCHH]EM OOJIHKY.

Ha cnuuan nauun u Joanosuh /1. (2020) mokasyje na mocebHe obaBese
MPOjEeKTaHTa U CAaBETOJAABHOT HHXKEHh-epa, HaKo CIEI(UIHe 3a rpal)eBUHCKU
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MPOjeKaT, joIll YBEK OCTajy Yy OMNIITEM OKBHUPY YTOBOpPHE OATOBOPHOCTH (CTP.
318-334). 13 Tora mpousnasu BaxkHa aHanmoruja. [loceOHOCT mpojekTa He
TPaXKH ayTOMaTCKH HAaCTaHAK HOBOT MHCTUTYTA, HETO MOjadaHy U MPEUU3HUjY
npuMeHy nocrojehux npasuiia. 3aTo ce 1 MHBECTUTOPOBA OATOBOPHOCT MpeMa
KYIIILY, HaKO MPaKTUYHO BeoMa IoceOHa, ¥ Jajbe MOpa TYMauyuTH U3 ocTojeher
IpaBHOT cucTeMa. To, MelyTuMm, He 3Hauu J1a ce MOCeOHOCT MpobiemMa Moxe
3aHeMapuTu. lberoa moceGHOCT je peanHa, ajau HUje HHCTUTYTUBHA. OHa je
(yHKIMOHATHA U cUCTeMCKa. MIHBeCTHTOp TipeMa KyIily HacTyra Kao JIHUIE
Ha KOME ce Crojba cabupajy mocienulle YHYTPaIllbHX OJHOCA IPOjeKTa.
Kynan o npaBuity He yropapa ca NpojeKTaHTOM, He yroBapa ca HaJ30poM U
He yroBapa ca nzBohauem. OH yrosapa ca uHBecTUTOpOM. OTYIa HHBECTUTOP
mpeMa KyImily OJroBapa HE caMo 3a CBOj HEMOCPEIHU MPOMETHHU 4uH Beh u
3a MpaBHE MOCIEIUIEe OHOTa IITO je MPETXOIHO OPraHHU30Bao, IMOKPEHYO,
HaJ3Upao WK IPOIYCTHO J1a HaJ[3UpeE.

Teopujckn 3akJbydak 3aTO IVIaCH Jla OATOBOPHOCT HHBECTHUTOpA 3a
npaBHy U (paKTHUKy MOJOOHOCT CTaHa Yy U3rPaJmbH jecTe mnocedaH 0oOIHK
CJIO’KEHE YTOBOPHE U POMETHE OJITOBOPHOCTH, aJI HE M CAMOCTAJIaH IPaBHU
uHCTUTYT. tbeHa moceGHOCT HUje JOBOJbHA J1a Ce U3/IBOJU KaO HOBO MPaBUIIO,
Iy jecrte JOBOJbHA Ja 3axTeBa HMHTErPUCAHHje TyMaudewme IocTojehux
npaBuiIa.

4. OCHOBHA IPABHA MUTAKA

4.1. Jasnonpaene npemnocmaesxe 2paomwe Kao noYyemHu
Ce2ZMEeHm UHEECMUMOpPOo6e 002060pHOCU

[IpBO OCHOBHO TMpaBHO MHUTAKkE jecTe Ja JU C€ HHBECTUTOPOBA
OATOBOPHOCT IIpeMa KYTIILy MOKE O/IBOJUTH O] jJaBHOIIPABHUX MPETIOCTABKH
rpaame. Beh cam 3I1U (2009) nokasyje na je oaroBop HeratuBaH. Taj 3aKoH
ypehyje yciaoBe m HaumH ypehema mpocTopa, rpal)eBHHCKO 3EMIBHIITE,
u3rpajmy o0jexara, BplIeHhe Ha/i30pa U Ipyra uTama oJ1 3Hayaja 3a rpajmby.
V3 TO, 3aKOHCKU OKBHD j€ U Jajbe MPOMEHJBUB, IITO MOTBPhYjy U U3MEHE U
nomyHe u3 2025. ronune. Apcuh (2007) ¢ mpaBoM Toia3u O Tora Jia je 3a
MHBECTUTOpPA O IIPECYAHE BAXKHOCTH Jla IOCTOj€ JaCHU MapaMeTpu 1ITa U I7e
MOXe€ J1a Tpajy, y KOjUM POKOBHMA IMpHOaBsba 0J00pema U Kako J0JIa3u J10
JIOKyYMEHTAIIMj€ O TIpaBy CBOjHUHE KOja Ha Kpajy oMoryhaBa cuUrypaH npaBHU
npomet (ctp. 870-880). MuBectuTop, nakie, HE MOYMEE O]l YroBopa ca
Kymiem, Beh o1 jaBHOIIpaBHOT OKBHpa KOju opelyje /1a Jiu mpojeKar yoriTe
MOJKEe OWTH TPABHO OJIPIKUB.
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Bacusesuh (2007) Taj 3akpydak J0AaTHO MpoAyOsbyje Kaaa ykasyje Ja
3alITUTAa MHBECTUTOPA 3aBUCH U O] KBAJIUTETAa HOPMAaTUBHOT CUCTEMa, FberOBe
TPaHCHAPEHTHOCTH U npeaBuanBoctH (ctp. 3—20). To 3HauM 1a jaBHOIpPaBHA
CUTYPHOCT HHj€ Ba)KHa camo 300T WHBECTHUTOpA Kao ynmarada, Beh u 300r
Kynia kao Oyayher crunaoma. Ako je jaBHOIPABHM OKBHP HOPMAaTHBHO
MamKaB, HejacaH WM C1a00 MPUMEHHBAH, TaJa je W KOHAYHU IpPeIMeT
npomera ontepehen Behom Mepom mpaBHe HecurypHocTH. ByderuheB pan
0 rpal)eBHHCKO] 103BOJIM HAPOUYUTO je BaKaH jep MOKa3yje Ja J03BOJHA
(da3a HUje HEeyTpaJlHa HU TEXHHWYKa MO CBOjoj mpupoau. [lotemkohe y Tom
MOCTYTIKY, Ka0 U IMIMPH KBAIUTET IUIAHCKUX aKaTa U OJHOC NPaBHE U TCXHUYKE
JIOTUKE, HE 0CTajy HY)KHO 3aTBOPEHU Y yrpaBHOj paBau (Byuetuh, 2013, cTp.
325-343). Hanpotus, ako ce y Toj ¢a3u 1nojaBe npoodaeMu, OHU ce KacHH]e
MOTY II0jaBUTH Kao Kallllbemhe, Kao HeycaralmleHOCT u3Mely IUTaHHpaHor
Y U3BEJICHOT, Ka0 NpaBHAa HEM3BECHOCT MPOMETAa WM KA0 CMETHA YIHCY
npaBa Kynna. CaBpeMeHUjH MHCTUTYLHOHAIHN YBUIM Y CHCTEM H3/aBamba
J03BoJIa Takohe MOTBphyjy 1a je HOPMAaTHBHU OKBUP PEIAaTHBHO JeTaJbaH,
anmu 1a e(UKACHOCT joIl YBEK 3aBHUCH O] TPAaKCe W WHCTUTYIIMOHATHOT
(yHKIMOHHUCaA.

Ogne Tpeba 1omaTH joII jeqHY BaXKHY HAllOMEHY. Y IPakCH ce 4ecTo
MIOTPEIIHO MHUCIIH J1a CY jaBHOTIPaBHE MPETIOCTABKE CTBAp KOja Ce THUE CaMO
MHBECTHUTOpPA U YIIpaBe, 0K KyTall y Taj ofHoC He ynaszu. DopmaiHo menaHo,
TO je Ta4yHO. AJIM MaTepHjaHO IVIeJaHO, KyHal YIpaBO TPIH MOCIEIUIe
ycliexa WM Heycliexa TOI' OfHOca. AKO IIIAaHCKH OCHOB HHje jacaH, ako
JI03BOJIE KacHe, ako MocToje Temkohe y yckimahuBamy JOKYMEHTAIH]E WIIH
aKko ce y TOKy peajm3alyje IojaBe OJCTynama Koja MPaBHO JeCTa0UIU3Y]y
o0jekar, Taja Kyrall, Mako HHje OMo CTpaHKa THX OJHOCA, MMa TOCICIUIIE Y
CBOM MOJNOXKajy. KymueB nmpaBHU MHTEpEC 3aTO MOYUEHE paHHje HETO IITO TO
u3Ivieqa Ha IPBU MOTJIE.

[Maprujanay 3aKk/bydyaK OBE LIEIMHE TIIACH J1a jJABHOIIPABHE MPETIOCTABKE
rpajilbe HHUCY CaMO TPETXOIHU YCJIOB HWHBECTUTOPOBOT JIielOBama, Beh
MOYETHH JIE0 HeTOBE KaCHU]€ OATOBOPHOCTH MTPEeMa KYIIILY.

4.2. IIpojexmosarve, Hao3op u ynympauiroa
Komno3uuuja 002060pHOCHU UHEECIMUMODPA

Jpyro 0CHOBHO NMPaBHO MUTAE OTHOCH CE HAa YHYTPAIlhy KOMITO3UIH]Y
OIHOCA Y IIPOjEeKTYy 1 Ha TUTAHE /1a JTU UHBECTUTOP MPEMa KYTIILy MOXKE OCTaTH
HEyTpaJaH y OJHOCY Ha IMPOjEeKTaHTCKE, HaJ30pHE M M3BOolauKe MpOMmycTe.
[MonazumTe je u oBre y 300, koju ypehyje obmuraiimone oHOCE U3 yTroBOpa,
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HITeTe U IPYTUX 3aKOHOM NpeaBul)eHNX unmeHuia. [IpojextoBame, HaaA30p,
n3BOhemE paIoBa U BIUXOBO Mel)ycoOHO moBe3uBame, 6e3 0031upa Ha TEXHUIKY
MoCceOHOCT, MITaK Cy Tpe CBera OOIUraliOHNA OTHOCH.

JoBanosuh /1. (2020) yka3zyje ma yroBop O IpOjeKTOBalkY U YrOBOp O
HaJ30py HUCY nmocebHo ypehenu y okBupy 300, 0OMHOCHO HUCY MMEHOBaHU
yTOBOpH, 300T yera ce cap >KuHa U OArOBOPHOCT THX OTHOCA MOPa]jy H3BOIUTH
U3 OMINTHX TpaBHJIA, PUPOIE MOCIA M KOHKPETHOT yroBapama (ctp. 318—
334). 3a uHBECTHTOpA je MPETXOMHO HABEACHO HM3Y3€THO BaXXHO. AKO je
cazp>kuHa 00aBe3a y BEJIMKO] MEpH MpeMnyIITeHa yTOBOPHIM CTpaHaMa, OHia
WHBECTUTOpP Beh Ha HUBOY yroBapama aKTUBHO ofipel)yje pacronerny pusuka.
Jlome neduHucane obaBe3e, HEMPEUM3HU CTAHAAPIM KOHTPOJIE M HEjacHa
pacrozena cTpy4He OJrOBOPHOCTH KAaCHHj€ C€ MOTY I0jaBUTH Kao MpoOIeM
Koju BWIIE HHUje Moryhe 3ampkarw yHyTap OAHOCa ca MPOjEeKTaHTOM WIIH
HagzopoM. IlayHoBuheB pan (2019) o Haazopy TO momaTHO amoctpodupa.
AKO je TpaBHU OKBHp HaJI30pa HEMOBOJHHO jacaH, Taja IMOCTOjU peajHa
OTACHOCT Jla TEXHUYKE U (paKTUUKe HEMPaBUIHOCTH He Oyay mpeno3HaTe u
3aycTaBJbeHe Ha Bpeme (cTp. 182-202). Fberos kacHuju pax 0 OATOBOPHOCTH
HapyJuIIana uae Kopak 1ajbe U Mokasyje Aa Hapyduial He MOXKe jeTHOCTaBHO
CKJIOHUTH CBOjy OATOBOPHOCT TO3MBajyhu ce Ha Jpyra aHra)koBaHa JIHIA
(ITaynoBuh, 2024, ctp. 155-173). To uma aupekTaH 3Ha4yaj 3a TEMYy OBOT
paxa. Y yHyTpalImb0j paBHA HHBECTUTOP MOYKE UMATH PETPECHE M OJITOBOPHE
OZHOCE TpeMa JIPYTHM yYeCHHUIMMA. Y CIIOJballkh0j PABHU MpeMa KyTIIy OH
WMaK ocTraje ueHTpainHa ¢urypa npojexra. Byjaunhes panx (2022), nako u3
JETUMHYHO JIpyTadyjer TUCIUIUTMHAPHOT YIJIa, BaKaH je jep Mmokasyje aa THII
yroBopa yTW4e Ha HA4WH yNpaBJbaka MPOjEKTOM, a TUME U Ha PACIOICTy
pusuka (ctp. 1469—1472). NuBecTuTOpOB MpoOIIeM 3aTo HUjE CaMO Yy TOME
ITa je HeKa HopMa (hOPMAITHO MPOTHCcala, HEro H y TOME KaKo je OpraHu30Bao
TOK TIPOjeKTa, KaKo je PacIoIeIn0 KOHTPOITHE MEXaHN3ME U KOJIMKO j€ TIPaBHO
1 (GaKTUYKH YMEO JIa YIPaBJba CI0KEHUM OJHOCHMA.

OBze ce BUIM W jelHa BaKHA TMpaKTUYHA WCTHHA: Kymal, He Owmpa
MIPOjeKTaHTa, Kymall He Oupa Haa30p, Kymail He yroBapa ca u3Bohauem. CBe
TE BE3¢ MpeMa HBEMY CTOje M3a WHBECTHTOpPA M YNPaBO 3aTO MHBECTUTOP
mpeMa KyIily He OAroBapa Kao KJIacH4aH IMpojaBall YTOBOPEHOT INpeaMeTa
nponaje, Beh u 3a QyHKIMOHAIHU pe3yiaTaT YHYTpallllhe MpeKe YTOBOPHUX
Y OPraHM3alMOHUX OJHOCA KOj€ je MPETXOHO ycrmocTaBuo. VHBecTHTOp ce
MpemMa KyTIIly 1ojaBJbyje Kao JHIIE KOje je IMPEBEI0 CTPYUHE U TEXHUUKE Pahe
NPYTUX JIATIA Y jeIaH TPOMETHH IPOU3BOI. 300T TOTa Ce HE MOXKE OCIO00TUTH
OJI'TOBOPHOCTH MPOCTUM ITO3MBAKHEM HA Ay TOHOMH]Y TUX CTPYYHUX YUECHHKA.
BbuxoBa ayToHOMHja MOCTOjM y HUXOBOM YHYTpAIIEbeM OTHOCY, alld HE
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Opullle YMIHCHUILY Jla j€é HMHBECTHUTOP OHAj KOjU je Taj CUCTEM YCIOCTaBHO H
npeMa KyIily Ta MpeicTaBbao Kao jeAUHCTBEH U MOy3/JaH MPOojeKar.

[Mapumjanau 3ak/by4ak OBE LEJIMHE IJIaCH Jla C€ HWHBECTUTOPOBA
OATOBOPHOCT IpeMa KyTIIly He MOXKe pa3yMeTH 0e3 MPEeTXOJHOT pa3yMeBama
ErOBE YTOBOPHE U OpraHU3allMOHE MO3ULIM]€e peMa IPOjeKTaHTy, HaJ30py U
n3Bohauy. Maxko kymaig He ynasu y Te yHyTpallibhe 0THOCEe, lbUXOBE MOCIIeIUIIe
Ha Kpajy BeoMa 4eCTO YIIPaBO OBaj Cy0jeKT MOXKe Jja TPIH.

4.3. Yzo060p o zpalery kao uzeop npomemue HecuzypHocmu

Tpehe OCHOBHO MpaBHO NMHUTaKkE OIHOCH CE€ HA YroBOp O rpahemy u
Ha TO KaKO HETOB HACTaHAK, U3BPUICHEC U €BEHTYyaJIHU MPOOIeMH yTUYy Ha
KaCHHjH OJIHOC MHBECTHTOpA IpeMa Kymily. Y MpakCH ce yroBop o rpahemy
YeCTO MocMaTpa MPETeKHO KA0 MHTEPHU HHCTPYMEHT peajn3aliyje MpojeKTa.
Mehytum, TakBO TTOCMaTpame je HETOTITYHO jep caM YTOBOp He MpeCTaBIba
caMO TEXHMYKHM OKBHp H3BOhewa pajoBa, Beh M MpaBHU TeMesb Ha KOjoj
MMOYMBA YNTaBa peaun3alyja 00jeKTa.

I'pyjuh (2023) uctuye ga ce mpaBHa CIOKEHOCT jaBjba Beh y ¢aszu
3aKJby4eHa yTOBOpPa 0 rpalemy, HApOunTO Ka/ia ce KOPHUCTU MOJIEN Ha/IMeTamba
(ctp. 601-628). To 3Ha4M Ja WHBECTHUTOPOB PHU3UK HE TMOUMILE TEK Kajaa
panoBu KpeHy, Beh 1 oHa Kaja Oupa MoJien yroBapama, Kpurepujyme nbopa
napTHepa U Ha4MH pacroziese MoYeTHUX o0aBe3a. Y TOM CMHCITY, HHBECTUTOP
HUje caMo MTaCUBHU Hapyuuiall, Beh jiuiie Koje NpaBHO KOHCTPYHILE OCHOBHU
OHOC of Kora he 3aBUCHTH YHMTaB AajbH TOK mpojekra. bophesuh (2023)
HaBOJM JIa CYy CTIOPOBH M3 YTOBOpa 0 rpal)ey TOTOBO OYEKHMBaHa Tojasa (CTp.
89-103). To je om moceOHOT 3HAYaja 33 OBY TEMY, jep yKa3yje 1a HECaBpIIEHOCT
yroBopa o rpahemy HUje caMo ,,MiHTepHH npobieM™ u3Bolhema pagosa. Kaga
ce Taj omHOC (YHKIMOHAIIHO WJIM MPABHO JIeCTa0mIN3yje, OMI0 Kpo3 Crop,
OUJI0 KPO3 Kallllberwe, OMII0 KPo3 CHOPHHU KBAJHUTET, MOCIEIUIE BPJIO JIAKO
M3J1a3e U3 OKBUPA OJTHOCA MHBECTUTOp—H3Bohau 1 moralajy Kpajmer Kymia.

Ca npyre ctpane, MumikoBuh (2017) nomaTHO mojammaba Ja packun
yroBopa o rpahemy HHUje HU THIHYHA HU JEJHOCTaBHA OIIM]ja, a HErOBe
nocienuIie He MOTy OWTH JIako CBEICHE Ha OMIITH Mojen moBpahaja mator
(ctp. 107-117). To je Ba)kHO 3aTO IITO MHBECTUTOP IMpeMa KyIIy HE MOXKe
YCIIEIIHO OpaHUTH CBOjy MO3MIHMjy MPOCTOM TBPAHBOM JIa jeé HAcTao CIOp
ca u3BOhaueM WJIM Ja je yroBOp pacKUHYT. 3a Kymua je omtydyjyhe nma iu
je mpeaMer cTulama momobaH M na M he Outu OIaroBpeMeHO W ypemaHO
npenar. IHTepHH packuj, Cop WM Kpu3a y OAHOCY MHBECTHTOpP—HM3BOhau
HE MEHajy YMIECHUILY J1a Kymall MpeMa HHBECTUTOpPY odekyje pesyatar. C
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TUM y BE3U, HHBECTHTOPOB YTrOBOP Ca M3BOhaueM jecTe YHyTpallllbh OIHOC
M0 CBOJUM CTpaHKaMa, aji HHje YHYTpPAIImbH MO CBOM KpPajbeM JICjCTBY.
Hberosa ycnemna uim HeycIelIHa peanu3alrja HemoCPEIHO yTUYe Ha TO Ja
mu he Kyniy OuTH rpenara mpaBHO B (PAaKTHIKH OJIroBapajyha HETIOKPETHOCT.
300r Tora yroBop o rpalemy Tpeda mocMarparu 1 Kao jeJlaH O HajBaKHHUJUX
MOCPETHUX U3BOPA HHBECTUTOPOBE KACHUjE OJATOBOPHOCTH MPEeMa KYIIILY.

OBrie je BayKHO HAIIACUTH | J1a YTOBOD O Tpal)ery yBeK caapsku oapehenn
guwiaK HEN3BECHOCTH Y OJIHOCY Ha MHOTe Jpyre YTOBOpHE omHoce. Pasior je
y TOME IITO CE€ M3BPIICHE TOT YTOBOPa HE O/IBHja Y CTATHYHOM OKPYKEHY,
mto BehuHa yroBopa nMa kao cBoje ooenexje. Haume, Tokom rpajame 1omna3u
JI0 TIPOMEHA, JOJAaTHUX PasioBa, TEXHUYKUX yCKiIaljuBama, MUTamka POKOBA,
mpobiemMa y MCHOpYILM Marepujaja, 1ma U 0 MPOMEHE DPEryJaTOpHUX WU
TPXKUIITHUX OKOJHOCTU. 300T TOora yroBop o rpaljemy TOTOBO NPHPOIHO
npou3Boau Behu pusuk o nopemehaja yroBopHux ofpeaodu. Aii OHO IITO je 3a
TEMyY OBOT pajia HajBaKHHje jecTe Ja Taj moBehaHu pU3UK HE OCTaje 3aTBOPEH
y ogHOCYy uHBecTUTOp—13Bohad. OH ce, Ha Kpajy, 10jaBJbyj€ Ka0 PU3HK KyTIIa.

[TapumjamHy 3akbydak OBE IIEJMHE TIIACH J1a YTOBOp O Tpalemy HUje
caMo MHTEPHHU TEXHHUYKO-TIPaBHH OHOC U3Mel)y nHBecTuTopa u n3Bohaya, Beh
jenaH of1 ITIaBHUX U3BOpa KACHHjE MPOMETHE CUTYPHOCTH HJTH HECUTYPHOCTH.
3aro ce mocieauile BHeroBux nopemehaja He MOTy oCMaTpaTH U30JI0BAHO Of1
MOJIOXKaja KyTIa.

4.4. Ilpomem nenokpemnocmu, ynuc npaga u
npaeHa no00OHOCM npeomema CIMUYAroa

YeTBpTO NMPaBHO MUTAKE THUYE CE CaMe Heje TPABHO CUTYPHOT MPOMETA.
3akoH o mpometry HemokpeTHoctd (2014) momasu ox Tora Aa je mpoMer
HEMOKPETHOCTH CII000IaH aKko 3aKOHOM HHje Ipyradnje oapeheHo, 1ok 3akoH
0 TIOCTYMNKY YIKCa y KaTacTap HEMOKPETHOCTH U KaTacTap UH(pacTpyKType
(2018) kao 1uIb MOCTYIKA U3PUYUTO ofipelyje TauHy U OTIYHY €BUACHIH]Y Y
UHTEPECY CUTYPHOCTHU NIPABHOT poMeTa. M3 Tor crnoja mpousnasu ia npomer
HEMOKPETHOCTH HHje caMo MUTame (OPMATHOT 3aKJbyderma yrosopa Beh u
MUTake CTamba MPeAMEeTa KOjH Ce CTaBJba Y MPOMET. 3a CTaH y U3rPaIibu TO je
HapouuTo BakHO. Kymar He cTuye camo Oyayhy cTBap y €KOHOMCKOM CMHUCITY,
Hero u Oynyhu pe3ynTar jeqHoT mpaBHO OPraHW30BAHOT Mpoleca. AKO je CTaH
(akTuuky usrpalex, anu Huje moo0aH 3a CUrypaH MPOMET WK ypeaH YIIuC,
WHBECTUTOPOBA 00aBe3a mpemMa KyIily HHje y ITyHOj MepH OCTBapeHa. YIpaBo
Ty C€ KJIaCUYHA IPOJaBYeBa OATOBOPHOCT IIUPU M MOCTaje OATOBOPHOCT 3a
pe3yIITar HesIor MPETXOAHOT MPOjeKTa.
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Teza kojy usHocu Apcuh (2007) 0 1OKyMEHTaIMju O MpaBy CBOJHHE Kao
OCHOBH CHT'YPHOT ITpOMeTa OBJIe 100Mja myH 3Ha4aj (cTp. 870-880). Ao npeamer
HHje TIpaBHO ypeheH Tako Ja Kymai MOKe CHT'YPHO JIa CTEKHE W YITHIIE MPaBo,
TaJia yTOBOPHO OYEKHMBA-E HHjE TIOTITYHO OCTBapeHO. AKO je IpeaMeT popMaTHO
Npenar, ajk je MPaBHO HECHTYpaH WM (PaKTHYKUA HEyrnoTpeOJbHB, Taua ce
He Moxe pehu /1a je MHBECTUTOp MCIYHHMO OHO IITO j€ KyIall pa3syMHO HMAao
npaBo Ja odekyje. OBzie ce Mokasyje M BakHa MOBE3aHOCT MPaBHE U (haKTUUKe
nogpoOHocTH. [IpaBHA MOJOOHOCT HHjE caMO NUTAkE aKara U eBHUIICHIIN]E, HETO
U TUTambe CTBapHE MOTYhHOCTH /1a KyIJBCHH CTaH MMa CBOjY (PYHKIHMjy Kao
npeaMer npaBa. PakTHyUKa MOJOOHOCT, C Ipyre cTpaHe, HHje CaMO TEXHHYKO
MIUTabE KBAJIUTETA, HETO U ITUTAkhE UCITYHEHha OHOTA IIITO j€ YTOBOPOM ofipel)eHo
1 u3BpIIeHo. Te 1Be paBHU Ce KO CTaHa Yy U3TPaJibi HE MOTY CTPOTO OJJBOJUTH.

Tpeba npumerutn u cinenehe. Haume, curypHOCT mpaBHOT mpoMeTa y
0BOj 00J1aCTH HE HCLPIJbYje ce camMo y (hopMaaHOj MOryhHOCTH 3aKJbyyerha
yroBopa WM y ToMe na je oipeheHa mcmpaBa momoOHa 3a ymwmc. [Ipaa
CUTYpPHOCT MPOMETa TMOCTOjU OHJA KaJa Kymalil MO)Ke pa3yMHO padyyHaTH Ja
he mpenmer cTunama oxroBapaTtu M NMPaBHO M (PAKTHYKH OHOME ILITO MY je
MPECTaBbEHO. AKO YTOBOP MOCTOjH, allU j€ U3BpLICHE (PAaKTUUKH 030MIBHO
KOMITIPOMHUTOBAHO, TIPaBHA CUTYPHOCT OCTaje HEMOTIyHa. AKO je ca Apyre
CTpaHe CTaH TEXHHYKHU YNMOTpPeOJbUB, alld MPABHO Ha oApeheHOM cerMeHTy
YIHUTaH, HU TaJla CE€ HE MOXKE TOBOPHUTHU O MyHO] MOJOOHOCTH. YIPaBO 3aTO
je BaXXHO on0aluTH TpeBUIle (OPMATMCTUUKO CXBATal€ WHBECTHTOPOBE
obaBe3e. OHa ce HE HCUPIIbYje Y TOME J1a HUHBECTUTOP ,,IIPEHECE OHO IITO
uMma“. Y ycrnoBHMa CTaHa y M3Tpaibi OH HUje 0OWYaH MpeHOCHIall Ipasa,
Beh JmIe Koje cTBapa NMPETHOCTaBKe Ja OHO IITO MpeHOcH Oyae MpaBHO U
(aKTHUYKHU MOY3aH Pe3yATaT YUTABOT MPETXOAHOT MPOjeKTa.

[Maprujanay 3akJbydak OBE LEJIWHE TIIACH Ja MpaBHA MOJA00OHOCT CTaHa
y U3rpaamy 00yXBara BHUIIE 0] caMe yroBopeHe npeaaje. OHa mpeTnocTaBiba
cTame Koje oMoryhaBa curypaH HpOMET, ypelaH yIHC MpaBa U CTBapHO
yXKHBame opiantherma Koja Kymar CTHIe.

4.5. I'panuuye y2060pne u 6any2060pne 002060pHOCMU UHBECMUMODPA

[TeTo OCHOBHO MPAaBHO MUTAHKE OJHOCH CE€ HA TO Ja JIM MHBECTUTOPOBA
OATOBOPHOCT ITpeMa KyTIIly OcTaje caMo yroBopHa. [lona3zHa Tauka 3a 0[roBop
CBAKako je YroBOpHa OAroBOpHOCT. Kymai u MHBECTHTOp MO MpaBHIIy CTOje
y YTOBOPHOM OHOCY, I1a C€ U OCHOBHA aHAJIM3a MOpa KPETaTH O] TOBpe/e
yroBopHe o0aBe3e. Y TOM CMHCIY, OKBUP KOjH Jaje OIIITH OCHOB YTOBOPHE
onroBopHoctu ocrtaje omrydyjyhu (JosamoBmh H., 2020, ctp. 40-63).
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Mehytum, dynam (2022) ¢ npaBoM Mokasyje J1a jeAaH UCTU IITETHU forahaj
MOX€E OTBOPHTH M YTOBOPHH M BaHYTOBOPHH OCHOB OJITOBOPHOCTH (CTp.
795-812). 3a Temy paja HaBEICHO je BaXXHO HE 3aTO INTO CBAKH MPOOJieM
CTaHa y M3rPaJbU ayTOMATCKU IpepacTa y JeTUKTHY paBaH, HETO 3aTo INTO
HMHBECTUTOPOBY OJIFOBOPHOCT HE Tpeba mpedp30 3aTBapard y jeAMHU MOAEI
HEYPEIHOT HCITyHhEmha Bherose odanese. AKO je ITeTa KyIa TakBa Ja n3ja3u
13 yoOHuajeHOr OKBUpa HEypeaHe Mpeaaje Wi OOUYHOI HEJOCTATKa, aKo
3axBara MIUpPE MOCIETUIEC 0 HKHEroB MPaBHU U (DAKTUYKU TOJIOXKA]j, Taja je
JIETUTHMHO OTBOPUTH U MUTAKE IIHPET OAMTETHOT TOMAIIIaja.

To moce6HO mona3u 10 M3pakaja KoJ TEXKHUX MPaBHUX WM (PaKTHUKUX
MamKkaBocTH. CTaH KOju ce He MOXKE CHUTYpPHO YIHCAaTH, KOjU HE OAroBapa
YIOBOPEHMM CBOJCTBUMAa y MeEpU Koja O30MJbHO HapyllaBa HETOBY
yIOTPeOJFUBOCT, HITH YHjH j€ TIPABHHU ITOJI0Kaj 030MIBHO KOMIIPOMHUTOBAH, MOYKE
MIPOM3BECTH MOCIEIUIIE KOje KyTall JOKMBJbaBa Kao BUIIIE O/ OOMYHE YTOBOPHE
noBpezie. YIpaBo 3aTo MHUTame TPAaHWIA WHBECTUTOPOBE OITOBOPHOCTH HE
Tpeba yHanpen 3arBaparu. Mnak, u opae je morpeOHa Mepa. Huje onpasnano
13 CBaKe MOBpEJIe MHBECTUTOPOBE 00aBe3e ayTOMATCKU M3BOJUTH BAaHYTOBOPHY
OATOBOPHOCT. TakBO pemieme Omiio OM MPEeIMpOKO W MPaBHO HEJOBOJHHO
npermsHo. Taunuje je Moxx1a pehu 1a je yroBopHa OZ[rOBOPHOCT MOJIA3UIITE, Al
na BHIIe()a3HOCT U CII0KEHOCT TPpal)eBHHCKOT MPOjeKTa OpaBIaBajy ONpe3Huje
U IIMpe canie/laBamke HheHNX rpanuna. [loceban pasnor 3a TakaB ompe3 JIeKH
y YMICHUIIM JIa KyTall y OBUM OHOCHMA YECTO TPIH M BPEMEHCKY IITETY,
OpraHM3allMOHy INTETy, W IITETy IMoBe3aHy ca HemoryhHomrhy na octBapu
TUTAaHUPaHO KopHiTheme nim npoMeT crana. Heke o Tix mocneauna moryhe je
peaTUBHO JIAKO YKJIOTIUTH Y YTOBOPHU OKBHP. [[pyre cy rpaHuyHe U MoKasyjy
Jla THBECTUTOPOB OJJHOC TIpeMa KyTIIly HHje CACBUM jeIHOCTAaBaH. YIIPaBO 3aTo
j€& KOPUCHO 33/Ip)KaTH IIUPHU aHAJTUTHYKH TOTJIE]] HA FeTOBE TPAHMIIE.

[Taprmjansu 3aKJbydaK OBE IETHHE IVIACH J1a THBECTUTOPOBA OATOBOPHOCT
IpeMa KyIily IPBEHCTBEHO jeCTe YTOBOPHA, ajiH Ja NOceOHOCTH rpal)eBUHCKOT
MOyXBaTa MOTY OIPaBJaTH U IIHpe cariieJaBamke leHNX OCHOBA U I0OMAllaja.

5. Iuckycuja

CripoBezieHa aHaM3a MOKa3yje J1a je OCHOBHH MPOOJIeM WHBECTUTOPOBE
OATOBOPHOCTH TOTPEIIHO MOCTAaBJbEH OHJIA KaJja C€ CBEJIE CaMoO Ha MUTAmke J1a
JIM je MTHBECTUTOP HapydwuIIall paJoBa WM MMpojaBall craHa. TakBo pas/Bajame
jecte MpaKTUYHO M TpErNIeNHO, ajli MPaBHO HUje JOBOJbHO. MHBecTHuTOp
jeé HMCTOBPEeMEHO W Hapyudwial, W OpraHu3aTtop, M HOCHJAll jaBHOIPAaBHE
VHHIIM]aTHBE, U YTOBOPHA CTpaHa MpeMa CTPYYHHUM yUYECHHUIIIMA y MPOjEKTY,
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U JMLE KOoje IpeMa KyIlly Ipey3uMa pes3yaTaT LEIor MPEeTXOAHOr IpoLeca.
VYrpaBo 3aT0 HU H-ETOBa OATOBOPHOCT IpEMa KyTIIly HEe MOKe OUTH MPaBUITHO
cxBaheHa nmapiujaaHo. AKo ce mocMarpa camo npoMeTHa (pasa, u3 Buja ce ryou
YHELEHUIIA J1a CY C€ Y3POIH MTPpoOIeMa MOTJIH jaABUTH MHOTO paHHje, y ITIAHCKOM
WU JIO3BOJIHOM PEKUMY. AKO Cce T0OCMarpa caMo yroBop o rpahemy, ryou ce u3
BU/1a KPajibH MOJI0KA] KyTIIa KOjU HHj€ Y4€CTBOBAO Y TOM YHYTPAIIH-EM OJHOCY.
Axo ce mpobieM mocMarpa caMo Kao MUTambe MaTepujalHUX WIN MpPaBHHUX
HeJI0CTaTaka, 3aHeMapyje ce YUNbEHHIIA J]a M3a HEAO0CTaTKa YeCTO CTOJU YMTaBa
MpesKa MPOjeKTaHTCKUX, HAA30PHUX M OPTaHU3AI[HOHUX TPOITYCTa.

Ty ce BuaM W DIaBHA TIpaHuIa MocTojehux IpaBHUX CXBaTamAa.
[To3uTHBHO TMpaBoO pacroyiaxke JOBOJBHUM OpojeM MpaBuia Aa ce mpoodiem
pely, any ra He Hyau y jenuHcTBeHOM 00mmKy. 3I11M, 300, mpoMerHu u
KaTacTapCKH MPOIUCH CBAKU U3 CBOj€ EPCIEKTHUBE PETYIIHUIILY Ae0 npoliema.
Jlutepatypa Takohe OocBeT/baBa PA3IMUUTE CEIMEHTE: IUIAHCKY CHUIYPHOCT,
WHBECTUTOPCKY 3aIITUTY, 103BOJE, MPOjeKTAHTCKY OITOBOPHOCT, HAA30p,
packu, ClIopoBe U KOHKYPEHIIM]y OCHOBA OArOBOPHOCTH. OHO LITO HEAOCTAje
HHUje HY)KHO HOBa HOpMa, Beh WMHTerpucaHMju HauuMH 4YuTama noctojeher
mpasa. 3aTo ce HajBaKHUJU Hajla3 paja HE OJHOCH Ha TO J1a HHBECTHUTOPOBA
OZITOBOPHOCT CTBapa HOBO mpaBo. Hamportus, yBepsbuBuje je pehu na ona
cTBapa noTpedy 3a MHTETpHCaHUjUM TyMadeweM nocrojeher mpasa. Haume,
KyIueB TOJIOXKa] He MOXe OMTH NpPaBUIIHO 3alITHNEH ako ce MHBECTUTOP
rmocMaTpa caMoO Kao IpOAaBall, HUTH HHBECTHUTOPOBA OATOBOPHOCT MOXKE
OWTH TPaBUIHO OJMEpPEHA aKO CE€ WTHOPHINY MpeTxoaHe ¢asze MpojeKTa.
WHuBecTuTOpPOBa ONrOBOPHOCT MpeMa KYTIy jeCTe OJrOBOPHOCT 3a pe3yyiTar
YUTaBOI Ipal)eBUHCKOr MOAYyXBaTa OHOJIMKO KOJIMKO C€ Taj pe3yirar Ipema
KyIILy IPaBHO M (PaKTHYKH MaTepHjain3yje.

OBoM 3akibyuky Tpeba [oJaTh joul jeAHY BaKHY HarlOMEHY.
Wnterpucanmje uymrame mocrojeher mpaBa He 3HAYM pa3BONHABAHE
pa3nuka Mely rpanama mpasa. HampoTuB, ynpaBo HpEIM3HO Pa3IMKOBAE
JABHOIIPAaBHUX, OOJIMrallMOHONPABHUX M MPOMETHUX elleMeHaTa omoryhasa
Jla ce pa3yMe KaKko c€ OHM Y KOHKPETHOM ciiydajy cnajajy. [Ipobnem Hactaje
OHJIA KaJia Ce Te Pa3JIMKe alCOIyTH3Yjy M KaJla c€ MHBECTUTOPOB IOJIOXKA]
CMeIITa caMo y jenHy paBaH. Taza ce ryOu U3 Bua OHO IITO je y Tpal)eBHHCKO]
IIPAKCU MOXK/Ia HajBaXKHHU]eE, a TO j€ Ja pe3yJITar [IpojeKTa IpeMa KyIily HUKaja
HUje IPOM3BOJ caMo jenHe (haze HUTH caMo jeaHe HopMme. 13 Tora npounsnasu
Y IIHMpHU 3aKJbydak 3a mpakcy. 1ITo cy mpojektu ciokeHujd, TO je Marmbe
YBEPJHMBO TyMauyemhe MHBECTHUTOpPA Ka0 OOMYHOT MPOJAaBIa TOTOBE CTBAPH.
HcTtoBpeMeHO, IITO je MHBECTUTOPOBA OpraHU3allMOHA YJIora H3pa)KeHuja,
TO je ciabuje CTAaHOBHUIITE Ja OH MpeMa KyIILy OIroBapa caMo 3a OHO IITO
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j€ HeMmoCpeaHO JUYHO YUYMHHUO. YIIpaBo u3Mely Te 1Be KpajHOCTH Hala3M ce
CTBapHa MpaBHa MPUPOJIa KETOBOT MOJI0XKA]a.

6. 3ak/pyuak

MHBeCTUTOPOBA OATOBOPHOCT 3a MpPaBHY U (aKTHUKY MOJOOHOCT CTaHa
y M3Tpajlbul He MpeCTaBJba Moce0aH U caMOCTallaH MPaBHU UHCTHUTYT. EheHa
IpaBHa MpHpoya yiyhyje Ha 3aKJbydak Jia je ped 0 I0CeOHOM OOIMKY CIIOKEHE
YrOBOpPHE ¥ MPOMETHE OJrOBOPHOCTH, Y K0jOj ce mocrojeha mpaBmiia jaBHOT,
O0IMrallMOHOT U CTBAPHOT MpaBa IPUMEY]Y Y3 oapeheHe crieupuIHOCTH Koje
npousiase u3 BUIeQa3sHoCTH rpal)eBUHCKOT MoayXBaTa. AHaIM3a je moKa3asia
7la ce MHBECTUTOPOBA OIrOBOPHOCT IpeMa Kymiy He (opMHpa TEK y dacy
nponaje. HarmpoTtus, oHa ce 00/IMKyje MHOTO paHHje: Y IUIAHCKO] M J03BOJTHO]
¢da3u, y oqHOCHMMa ca IMPOjEeKTaHTOM, HA/J30pOM U H3BOhaueM, y CTPYKTYpH
yroBopa o Tpaliemy U y KOHauHOj CIIOCOOHOCTH Tpeamera aa Oyme 6e30emHo
IPOMETOBAH M yIHCaH. YIIPaBO 3aTO MHBECTUTOP IpeMa KyTIIy He MOXKe OUTH
MoCMaTpaH caMo Kao mpojasail Beh kao IeHTpaaHu Cy0jeKT MpojeKTa.

OcHOBHa XHWIOTe3a paga MOXE C€ CcMarpaTd HOTBPHEHOM.
VHBecTuTOpOBa OATOBOPHOCT 32 TpaBHY M (PaKTHUYKy MOAOOHOCT cTaHa
y M3rpaamH jecte moceban oOnuk Beh mo3Hare MpaBHE OATOBOPHOCTH, a
HEH 3Hauaj HUje y CTBapamy HOBOT IpaBa, Beh y ToMme IITO jacHO MOKasyje
TpaHMIIe TAapLUUjATHOT TyMadelkha WHBECTHTOPAa HCKJBYYHBO KpO3 jeIHY
¢asy wmm jeqHy rpany npasa. CaBpeMeHH rpal)eBHHCKM IOIyXBaT 3aTO HE
3axTeBa HOBO MPABO MHBECTUTOPA, Beh Mpenu3Huje U CUCTEMCKO TyMauehe
nocTojeher mpaBa U3 MEPCIEKTUBE KyIla KOjU Ha Kpajy CHOCH MOCIEIUIEe
LIEJIOT MTPETXOJHOT Tponeca. JpyriuM peunma, CpeIuIlBba pe3yaTar pajia Huje
y TBPIH J1a HHBECTUTOpPY Tpeba MpU3HATH MOCeOaH MpaBHHU CTATYC KOjH
O6u OMo HOpPMAaTHBHO OIBOjeH ox moctojeher cuctema. BaxkHuju pesynrar
jecTe MOKa3uBambe J1a C€ HEroBa OATOBOPHOCT MpeMa KYIIIy MOKE TPABUIIHO
pasyMeTH caMo OHJa KajJa ce MOBEXY CBH PEJIEBAaHTHH CIIOjEBH IPOjEKTa:
TUTAHCKH, JTO3BOJIHU, IPOjEKTAHTCKH, HAJ30PHU, H3BOhauKu U MpoMeTHH. Tek
Tajia TOCTaje jaCHO 3aIllTO MHBECTUTOP y CAaBPEMEHOM IPOMETY CTaHOBa Y
W3TpaJiibu HAjE€ CaMo jeJIHa yrOBOpHA CTpaHa, Beh mpaBHa ¢urypa Ha kojoj ce
KOHIIEHTPHCAHO 110jaBJbY]jy HOCIEIUIIE YUTABOT IPETXOHOT IIPOjeKTa.

3axBaJHHIIA

AyTopu ce 3axBalbyjy akaJeMmckoj 3ajemHuri llpaBHor dakynrera 3a
npuBpeny u npaBocyhe y Hosom Cany Ha moxpiniu y 00jaBJbUBaky OBOT
pyKormmca.
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INVESTOR’S LIABILITY FOR THE LEGAL

AND FACTUAL SUITABILITY OF AN
APARTMENT UNDER CONSTRUCTION

ABSTRACT: The subject matter of this paper is an analysis of the investor’s
liability to ensure that an apartment under construction constitutes, at the
moment of delivery and legal transfer, a legally and factually suitable
object of acquisition. The aim of the paper is to determine whether the
investor’s liability towards the buyer may be understood solely within
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the framework of the traditional sale of property and the general rules
of contractual liability, or whether it represents a more complex form of
liability arising at the intersection of public-law requirements governing
construction, contractual relationships established during the construction
process, and the marketability of the final object of acquisition. The paper
is theoretical in nature and is based on normative, doctrinal, analytical, and
systemic methods, accompanied by an analysis of relevant domestic legal
scholarly literature and applicable legal sources.

The principal hypothesis of the paper is that the investor’s liability for
the legal and factual suitability of an apartment under construction does
not constitute a separate and autonomous legal institution, but rather a
specific form of complex contractual and transactional liability, within
which the existing rules of public law, the law of obligations, and property
law are applied subject to certain specific features arising from the multi-
stage nature of a construction undertaking. The results of the analysis
demonstrate that the investor’s liability towards the buyer is not formed
only at the moment of sale, but considerably earlier, through the planning,
permitting, design, supervisory, and execution phases of the construction
process. Consequently, the content of such liability cannot be adequately
explained if the investor is viewed merely as a seller or merely as the
employer of works under the construction contract.

Keywords: investor, apartment under construction, legal suitability,
factual suitability, construction contract, investor’s liability, transfer of
immovable property.
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