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JUCKPUMHUHAILIAJA
A TOBOP MPKILE IPEMA
MYCJIUMAHCKHUM U3BEITMIAMA —
3AKOHOJABCTBO M MMPAKCA

AIICTPAKT: Osmaj pan aHaim3upa ANCKPUMHUHAIM]Y W TOBOP MpPXKHE
yCMepeHIpeMaMy CIIMMaHCKHMM H30erTHIIaMay CaBpEMEHUM IEMOKPATCKUM
JpYyIITBAMA, Ca10ceOHMUM (oKycoM Ha ja3 u3mel)y popmaaHo rapaHTOBaHUX
JbYJICKUX MPaBa U lUXOBE CTBApHE MpUMeHe y npakcu. Mako meljyHapoaan
Y HalMOHAIHW NpPaBHU OKBHPH TapaHTyjy ci000Iy BEpOHCIIOBECTH,
JEMHAKOCT W 3aIUTUTY H30enInIa, MYCIMMAaHCKH MHIPaHTH cBe dvemihe
Ce CyoYaBajy ca CTHTMaTH3alldjoM, UCKJbYUHMBAHEM M HEIIPH]aTe/hbCTBOM
y CBaKOJHEBHUM JIPYIITBCHHM, TOJATHYKAM W HWHCTUTYIIHOHATHUM
coepama. Pan monasm of cTaBa ia ce oBe MojaBe HE MOTY TYMadHWTH Kao
TOjeAMHAYHN CITyYajeBH Tpeapacyla WM criopamgndHe KceHodoOwuje,
Beli Ka0 CTPYKTYPHH M CHUCTEMCKH (PEHOMEH YKOPEHEH Yy MOJIUTHYKOM
JCKYpPCY, MEIUjCKMM HapaTHBHMa W aJMUHHCTPAaTHBHUM IIpakcama.
Ocnamajyhn ce Ha HMHTEpAMCUUIUIMHAPHE TEOPHUjCKE IIPUCTYNE W3
o0acTH mpaBa U COLMOJIOTHj€, TUCKPUMHUHAIM]a ce KOHIENTyaIn3yje Kao
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KyMyJIaTUBHA, THCTUTYIIHOHAIHA U HHTEPCEKIIMOHAIIHA 10jaBa Koja Jeiyje
KpO3 JMPEKTHE M WHIUPEKTHE MexXaHu3Mme. KBamuraTtmBHMM MeTonmama,
yKJBYUyjyhu aHanusy cazipskaja i AMCKypca, KOMIIapaTUBHE CTyAH]€ CITy4daja
U TIperyie]] CeKyHAAapHUX eMITMPHjCKUX IOaTaka, UCINTYjy ce NPHUMEpH
Hemauke, Cjenumennx Amepuukux JpkaBa u AycTpaiuje Kako Ou ce
WACHTHU(HUKOBAIN IMOHAaBJhajyhu oOpacuy ceKypuTH3aluje MHTpaluja,
UCKJBYYCHOCTH Ca TpXKHIITa paja M CUMOOJIMYKE CTHIMaru3aluje
MycIuMaHCKux u3oeruia. [loceOHa naxkma nocseheHa je yio3u ropopa
MpPXEE U IUTUTATHUAX IIAaTGOPMH y HOPMAU3alUjH HETIPUjaTesbCcTBa U
OIpaBJaBamy PECTPUKTUBHIX MHUTPAIIHOHHUX MOJIUTHKA.

Kibyune peum: oJuckpumunayuja, 2oeop Mmpocive, uciamoghoduja,
YAPABBAIbE MUSPAYUJAMA, 3aULMUMA /bYOCKUX NPABA.

1. ¥YBoxa

Cno6oma BEepOUCTIOBECTH WM YBEpEHa MPEACTaBIba jeaH Of TeMEJbHIX
cTy0OBa caBpeMeHOT Mel)yHapoIHOT TpaBa Jby/ACKUX MpaBa. OHa je H3PHYHUTO
rapaHToBaHa 4WwiaHoM 18 VYHuBep3amHe Aekiapanyje O JbYIACKAM IpaBHMa
(Universal Declaration of Human Rights, 1948) 1 moHoBo noTBphena uianom
18 Mehynapoasor nakra o rpalanckum 1 noIuTHIKUM npaBuma (International
Covenant on Civil and Political Rights, 1966), kao u kacHujuM MehyHapomHUM
WHCTPYMEHTHMA KOjH 3a0pamy]jy AMCKPUMUHAIIH]Y 3aCHOBaHY Ha PEJTUTH)U T
yBepemy. OBe HopMe UMajy 3a IHJb 3aIITHTY T10jeJiHaIa 6e3 0031pa Ha FbUXOBY
BEPCKY MPUIATHOCT M MOJjeJHAKO C€ MPHUMEYjy Ha BEpPHHKE, HEBEPHHUKE U
BEpCKE MambHHE. Y MPHUHIMITY, CABPEMEHH ITPAaBHU CUCTEMH CTOTa MPETIO3HAjY
BEPCKH ILTypai3aM Kao HEOIXOaH MPEeILyClIOB IEMOKPATCKOT CY>KHBOTA.

MehyTtumM, ynpkoc TOCTOjarby CBEOOYXBAaTHHX IPAaBHUX TapaHIlvja,
CBAKOJHEBHA CTBAPHOCT MHOTMX MHUTpaHaTa W M30eriHia — MOCceOHO OHUX
KOjH Cy MICHTH(PHKOBAHM Kao MYCJIMMaHU — yKa3yje Ha cBe Behu packopax
usmel)y ¢GopmamHuX mpaBa W HWUXOBe NpakTuuHe mnpumeHe. lupom
EBpone, CeBepHe Amepuke u AycTpajiuje, MyCIUMaHCKe H30CTIHUIE CBeE
Cy BHILE HM3JI0KECHE JWCKPUMUHAIMjH, CTUTMATU3ALUjU U HETPH]jaTeIbCTBY
KOJU TOApUBAjJy HUXOBA 3aKOHOM 3arapaHTOBaHA IpaBa. YMecTo Ja Oymay
MIPEBACXOIHO MMOCMATPaHU Kao JIMIa Koja Oexe o1 Hacuiba U MPOTOHA, OHU
Ce YEeCTO MPEACTaBIbajy Kao 0e30€THOCHU PU3UIHU, KYATYPHH ayTcajaepH WK
nemorpadcke npetme. OBa Tpanchopmanyja n3dermia u3 cyojexara mpasa
y o0jeKkTe CyMmbe IMpe/CTaB/ba JeHY O]l Haj3HAYaJHUJUX MPOTHUBPEYHOCTHU
CaBPEMEHOT PEKUMa JbY/ICKUX MPaBa.
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CaBpeMeHa HayuyHa JIMTepaTypa HaljlallaBa Jja OBAaKBa HUCKJbYUEHOCT
HUje caMo MO CJIeIUIa U30JI0BAaHUX TIPEpacy/ia Uik IoBpeMeHe KceHohoouje.
HanporuB, ona oapaxaBa mHpu IMpolec KOju ce Hajyemihe omucyje Kao
ncinamoobrja — BHINIEAUMEH3HOHAIHA CHCTEM KYATYPHHX, MOJUTHUKHX
YW HMHCTHTYLIIMOHAJHHUX MPAaKCH KOje HCIaM M MYCIMMaHE MpPeACTaBIbajy
Ka0 CYIITHMHCKHM HECIOjUBE ca 3alaHUM JEMOKPAaTCKHUM BpEIHOCTHMA.
Ucnamodobuja nenmyje Kpo3 HEraTHBHE CTEpPEOTHIC, pacHjalIn3aldjy H
KOHCTPYHMCamke MYyCIMMaHa Kao MOHOJMTHOT M mpereher dpyzoe, unme ce
JETUTHMUIIY JUCKPHUMUHATOPHE MEPEe y jaBHO] MOJIHUTHIM, 3alONJbaBamby
U CBAaKOJHEBHHUM JIPYLITBEHUM HHTepakiujama (Acim, 2019). VYmecro
Jla ce OJHOCH Ha KOHKPETHAa IOHAallama, OBa] OKBHP IpHIHUCYje (UKCHE
KapaKTepUCTUKE YUTABO] BEPCKOj TPYIH, MOACTHUYhH KOJIEKTUBHY KPHUBHILY
Y TeHEepaJIn30BaH CTPax.

Emnupujcka uctpaxuBarma J0JaTHO MOKa3y]jy Ja OBAKBU HApaTUBU UMa]y
ONMUTIJBMBE TTOCeauIle. M30ermmie peaoBHO MpHjaBibyjy TUCKPUMHUHAIHA]Y Y
00JIacTH 3aroll/baBarma, CTAHOBamka U MPHUCTYIA jaBHUM yciyrama. [lomamm
13 W30CTTMYKNX 3ajeHuIla yKa3yjy Ha 3HadajaH CTENeH HCKJbYYCHOCTH
ca TPXKUIITa paja U CBAKOJAHEBHOI HEIpHjaTeJbCTBa, IITO MOKa3yje Ja ce
CTUIMaTH3alllja IpeTBapa y MaTepujaliHy HejeJTHAKOCT U CMabeHY APYIITBEHY
unterpanyjy (Fozdar & Torezani, 2008). TakBu oOpacuu ykasyjy Ha TO Aa
ucinamododuja GpyHKIMOHUIIIE ICTOBPEMEHO HAa CHMOOIMYKOM U CTPYKTYPHOM
HUBOY: OHa OOJIMKYje U HaYMH Ha KOjH Cy M30eTTUIIe MPECTaBIbeHE U HAYUH
Ha KOjH ce MpeMa bUMa MOCTyTA.

2. ln/b 1 MeTon0JI0THja

L{nsb 0BOT pajiajecTe aHanM3a MaHU(EeCTalIN]a MPXKEHE H TUCKPUMUHALIN] €
YCMEpEeHHUX IpeMa My CIIMMAaHCKUM H30errIiaMa 1 MUTPAaHTHMA Y CABPEMEHUM
JpyIITBMMa, Ka0 M YKa3WBame Ha ja3 u3Mel)y (opmaiHO ycnocTaBibeHe
3aIITUTE JbYJCKUX MpaBa v lbeHe MIPaKTHIHE puMeHe. MlcTpaknuBame HaCTOju
na uIeHTH(UKYje MEXaHu3Me OCPEICTBOM KOjUX C€ BEpCKa HETPIEJbUBOCT
MOJICTHYE, HOPMAJIU3yje W MHCTUTYLHOHAIU3Yje Y TOJUTHYKOM IHCKYPCY,
jaBHUM TIOJIMTHKaMa W CBAaKOJHEBHOM >XHBOTY, Y3 HCTOBPEMEHY MPOLEHY
nocTojehnx Mel)yHapoaHHX ¥ HALIMOHAIHUX MEXaHW3aMa 3alITHTE.

HcrpaxxuBame ce 3aCHHBA Ha KBAJIUTATUBHOM, HHTEPHCIUIUINHAPHOM
MIPUCTYTY KOju o0jeaumbyje:

e AHanm3y cajpikaja M JUCKypca IpaBHUX JOKyMeHara, Mel)yHapoaHux

KOHBEHIIM]a, U3BEIITAja jJaBHUX MOJUTHKA U aKaJIeMCKe JINTEpaType Koja
ce 6aBu ncimamMooOrjoM, 3aTUTOM H30STIIHIIA U TUCKPUMUHAIIN]OM;
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e KomnaparuBny aHaium3zy ofabpaHMX HAlMOHAJIHUX KOHTEKCTa
(Hemauka, Cjemnmene Amepuuke JlpkaBe, AycTpanuja W JapKaBe
wianuie EBporcke yHHje) y IMJbY HIEHTU(UKOBaka MOHABIbA]yhHuxX
o0pazaria aHTUMYCIIMMAHCKOT PacIIOIOKeHa.

OBakBa Mmeromonordja omoryhaBa  cBeoOyXBaTHO pa3yMeBambe
JUCKpPUMHHAIM]jE KAao HCTOBPEMEHO INPABHOT M JIPYIITBEHO-TIOJIUTHYKOT
(eHOMEHa, a HEe Ka0 CKyIa U30JI0BaHUX MHIMCHATA.

2.1. Onepayuonanuzayuja OucKpumuHayuje y 060mM UCMpPAa3cusaryy

[Tonazehu ox MPEeTXOAHO M3IOKEHUX KOHIENTYAIHUX M TEOPUjCKHX
OCHOBa, OBO HCTPaXMBalkE€ YCBaja BHUILEAUMEH3MOHAIHO pa3yMeBame
JUCKPUMMHALIMjE€ KOj€ HMHTErpUIIEe TpaBHE, COLMOJIOIMIKE M CHCTEMCKE
MEepCHeKTHBe. YMECTO Ja c€ AMCKPUMHHAIN]a OTPAaHUYM HCKJbYYHBO
Ha CeKCIUIMLIUTHE NpeApacyle WIH OTBOPEHO WCKJbYUYHBAHE, aHaIH3a
JMCKPUMHHAIIH]Y OTIEPallOHAIN3Y]€ Ka0 CKYTTyOUJbHBUX MHCTUTYIINOHATHHX,
JMCKYP3UBHHUX M CTPYKTYpHHX MeXaHH3aMa KOJH CHCTEMAaTCKH CTaBJbajy Y
HEMOBOJbaH MOJI0Ka] N30erHIIe U BepCKe MambHHE, TOCEOHO MyCIIMMaHe.

[Ipe cBera, AMCKpUMHMHAIMja CE MOCMaTpa Kao pa3IMYUT TPETMaH
3aCHOBAaH Ha MPHUINATHOCTH 3alITHMNEHO] TPyHH, y CKIaay ca IpaBHOM
JOKTPUHOM W KIAaCHYHMM Je(QHUHUIMjaMa HEOINPABJAHOT HEjeIHAKOT
noctynama (Radcliffe Richards & Lucas, 1985). To yxspyuyje ¢popmanna
OrpaHNYeHa, HEjeHAaKe aIMUHUCTPAaTUBHE MPOIEAYpe HIM Mpakce Koje
n30enuie WM MyCJIMMaHe CTaBJbajy Y HEMOBOJbHUjU TOJNOXKA] y 00IacTu
3alolbaBamka, CTAHOBAA, JABHUX YCIyra Wid mpaBHe 3amTure. OBakBH
JUPEKTHH OOJUIIM OATOBapajy TPaaUIMOHATHOM IPABHOM pPa3yMEBamby
JTMCKPUMHHAIIM]E TT0 OCHOBY 3aKOHOM yTBpheHNX TMYHUX cBojcTaBa (Mercat-
Bruns, 2016).

Hpyro, y ckimagy ca caBpeMEHUM AaHTHUIAACKPUMHWHAILMOHHMM IIPaBOM,
UCTpaXMBamke o00yxBara M WHAMPEKTHY, OJHOCHO JMCKPHUMHHAIM]Y ca
HecpazMepHUM edekToMm, Koja ce nedunume kao ¢GopMasHO HEyTpasiHa
MOJIMTHKA KOoja HecpazmepHo onrtepehyje onpehene rpymne 6e3 00jeKTHBHOT
onpasaama (Collins, 2003; Mercat-Bruns, 2016). ¥ konTekcty m3bernuua,
TO MOXE MOApPa3yMEBaTH WHTETPAIIOHE MNPOIMHCE, YCJIOBE HA TPXKUIITY
paga win 6e30eTHOCHE TMpOoLeAype Koje Hau3Ivien JAenyjy HeyTpajHo, aiu
CHCTEMAaTCKU OTPaHUYaBajy MPUCTYI MOTYhHOCTHMA 32 BEPCKE MIIM €THUYKE
MamHHE. AHaju3a cTora He IMpoIleHkYyje caMo HaMmepy, Beh u mocieauie,
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noniazehu o Tora Ja HEjeTHAaKOCT MOXKE HACTaTH Kao pe3ysrar yoOudajeHux
WHCTUTYIMOHAIHUX ITPAKCH, a HE UICKJbYYHBO CBECHE HETIPHjaTeJbCKe Hamepe.
Tpehe, wuctpaxkuBambe ycBaja COLMOJOUIKY H  OpPTaHU3AIHOHY
MIEPCIIEKTUBY, KOHIEITyaln3yjyhu JUCKpUMHHAIM]Yy Kao TojaBy yrpalheHy
y CBaKOJHEBHE IIpoIleCe JOHOIICHAa OMJIyKa YHyTap HWHCTHTyLHWja. Y
ckimangy ca craBoBuMma aytopa Small um Pager (2020), auckpummuHaimja
ce OIepaluoHaNIHN3yje Kao Pa3IMuUT TPETMaH KOjU MOXe OWUTH HaMepHH
WIA HEHaMEpHU U KOjU HAcTaje Kpo3 OpraHU3aIOHE PYTHHE, MEXaHU3Me
KOHTpOJIE TIPUCTYINa WM AUCKpPEIHOHE mporeHe. CXOTHO ToMe, aHaIHu3a
HCIUTYje o0paciie Kao IMTO Cy UCKJbYYEHOCT ca TPXKUIITA Pajia, OrpaHrueH
MPUCTYI CTAHOBAaKY WM aJJMUHUCTPATHBHA OJyTOBJIauCHha Kao MMOKa3aresbe
WHCTUTYIIMOHAJIM30BAHOT HEMOBOJHHOT TOJIOXKA]ja, YaK U Y CIIly4yajeBUMa Kaja
Ce eKCIUIMIUTHA IUCKPUMUHATOpHA HaMepa He MOXKE TUPEKTHO JOKa3aTH.
Ha ocHOBy 0BUX npuHIUIA, TUCKPUMHHALIA]A C€ Y OBOM HCTPAKUBADY
EMIHUPHUJCKH HICHTUPHUKYje Kpo3 1Be MeljycoOHO TIOBE3aHE KaTeropwje
WH/IUKATOpa:
* HCTUTYIIMOHATHY WHAMKATOPU — HEjeqHaK MPHCTYII 3al0lLJbaBamby,
CTaHOBaY, COLIMjATHUM JIaBabUMa HJIH MTPABHO] 3aIITHTH;
* [lonMWTHYKN MHANKATOPH — PECTPUKTUBHE WJIM HECPA3MEPHE MEpPE y
oOactu a3uiia, 6e30€JHOCTH WIIM MHTETpalyje Koje nmorahajy onpehene
BEPCKE WU ETHUYKE T'PYIIE;

OBakBa BHIICJMMCH3MOHAIHA OIEPalMOHANIN3AMja  [PEICTaBIba
aHAJIMTHYKYy OCHOBY 3a HapeaHe cryauje ciyvaja. Ona omoryhasa
HUIeHTU(UKOBAKC JUCKPUMHUHAIIMjE HE caMO Yy CHUTyaldjamMa y Kojuma je
SKCIUTMIUTHO HETIPHjaTeJhCTBO BUJBHBO, Beh M OHJIa KaJla Ce HCKIbYYCHOCT
UCTOJbaBa KPO3 PyTUHCKE WHCTUTYLIMOHAIHE NIpakce 1 Mel)yCOOHO moBe3aHe
JPYIITBEHE TPOIEce KOJH CHCTEMATCKH CTaBJbajy M30EmIHIe W BEpPCKE
MarbHHE Y HETIOBOJbaH MOJIOXKA].

3. Teopujcku u NpaBHU OKBUP: pasyMeBame
AMCKPUMHUHALMje U30erInina U BepCKUX MambMHA

[Topex onmmTHX aHTUAUCKPUMUHAIIMOHUX PUHITUIIA, 3AIITHTA U30EeTIINIIa
U BEPCKUX MamHMHA 3aCHUBA ce Ha BHIIEe o0aBe3dyjyhux mehyHapomHux u
pEerHoHANIHUX TpaBHUX WHCTpyMmeHara. Unan 18 YHuBepsanHe neknapaiuje
o spynckuM mpaBuma (Universal Declaration of Human Rights, 1948)
rapaHTyje cio0ony MHIUbEHA, CAaBECTH M BEPOUCIIOBECTH, JOK wWiaH 26
yTBphyje mpuHIMT jeTHAKOCTH U 3a0paHe JucKpuMuHaIje. OBe rapaHimje
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najbe cy paspahene y MelyHapogHoMm makTy o rpahaHCKUM W MTOJIUTHYKHM
mpaBuma (International Covenant on Civil and Political Rights, 1966),
noceOHo y wianoBuma 18, 19, 20 u 26, k0ju KCTOBPEMEHO IITUTE CIO00TY
BEPOUCITOBECTH, CII000My W3pakaBamka W 3a0pamyjy 3aroBapame BEpCKe
MpPXKEE KOja TIPe/ICTaBJba MOJACTULIAE HA TUCKPUMUHALIN]Y WA HACUJIBE.

Ha perunonannoMm HHBOY, EBpOIiCKa KOHBEHIIMja O JbYJICKHUM IpaBHMa
(Convention for the Protection of Human Rights and Fundamental Freedoms
1950, EKJBII) 06e36ehyje 3amTuty kpo3 wian 9 (c1o001a BEpOMCIIOBECTH),
ywiad 10 (cnmoboma m3pakaBama) W WwiaH 14 (3a0paHa JUCKpUMUHAIIH]C).
Cyncka npakca EBporickor cyna 3a jby[cKa IIpaBa BHIIE IIyTa je Harvlacuia jaa
ce JIGMOKpaTCKa JIpyIITBa 3aCHUBA]y Ha IUTypaIn3My, TOJIEPAHIINjU U IIUPUHU
TOTJIe/1a, Kao U J1a Ip>KaBe MMajy MO3UTHBHE 00aBe3e /1a IITUTE PAbUBE TPyIe
OJl TOBOpa MPXHe M AUCKPUMHHATOPHOT mocTynama. [lopen Tora, noce6Ha
3amTuTa M30ernia npousniasu u3 KoHBeHIMje 0 crarycy u3beruia u3
1951. romuue (Convention relating to the status of refugees) u IlpoTokona
u3 1967. ronune (Protocol relating to the status of refugees), koju 3abpamyjy
JTMCKPUMHHAIIN]Y TI0O OCHOBY pace, PelIUTHje WX 3eMJbE TTOpeKIia u 00aBe3yjy
JprkaBe /1a o0e30er1e jelHak IPUCTYTI CyI0BUMa, 00pa3oBamy, 3al0lLbaBaby
Y jaBHOj MOMOhH.

VYV mnpaBHom oxBupy EBporicke ynwuje, IloBesba EBpomncke yHuje o
ocHoBHuM mpaBumMa (Charter of Fundamental Rights of the European Union,
2000) 3abpamyje TUCKPUMHHAILINA]Y TI0 OCHOBUMA KOJH YKJbYUY]y PEIUTH]jY
u eTHHYko mopekno (uman 21), mok JlupekTuBa O pacHO] jETHAKOCTH
(2000/43/EC) m JlupextuBa o jemHakocTd y 3amonubaBamy (2000/78/EC)
yCIIOCTaBJbajy MUHHMAJHE CTaHAapie 3allTUTE OJf IUCKPUMHHAIU]EC Y
0051acTH pajia v IpyIITBEHOT )knBOTa. OBM HHCTPYMEHTH MOKa3yjy Ja MpaBHA
3amTuTa M30EeTTUIla HHUje OrpaHMYeHa caMO Ha XyMaHUTAapHHU mpujeM, Beh
oOyxBara u mupe 006aBe3e y Morieny jeTHaKOCTH, TOCTOjaHCTBA U COLIMjaTHEe
ykJbydyeHocTH. Wnak, ja3 usmely QopmanHux rapaHiuja ¥ CBaKOJHEBHE
MHCTUTYIIMOHAJIHE [TPAKCE OCTaje jeJaH O KJbYYHHMX H3a30Ba KOjU CaBpeMeHa
JUTEeparypa Mmperno3Haje.

Ha HOpMaruBHOM HHBOY, IIUJHCBH AHTHIMCKPUMHHAIMOHOT TpaBa HE
MOTY C€ CBECTH MCKJbYYHMBO Ha NMPUHIWN WACHTHYHOT moctymnama. Collins
(2003) ucruue na jenHaKo MOCTyIame caMo IO ceOM MOXKE penpoayKOBaTH
noctojehe Xwujepapxuje y CHUTyalMjamMa Kaja Cy IIOYeTHE JIpYyIITBEHE
MO3HIIMje HEjeHAKe; CTOra C€ IIMPH [UJb aHTHIUCKPUMHUHALMOHOT ITpaBa
pe MOXE pa3yMeTH Kao COLHjaliHa YKJbYYEHOCT, OJHOCHO oMoryhaBame
MapruHaJIM30BaHUM Tpylama Jia y MOTIYHOCTH YYECTBY]Y Y €KOHOMCKOM,
JPYLITBEHOM H MOJUTUYIKOM KHUBOTY. 13 OBe mepcrekTuBe, AMCKPUMHUHALIH]A
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ce He OIHOCH CaMO Ha IHMTame Ja JIM ce IpeMa I0jeAUHIMMA [TOCTyIa UCTO
Beh M Ha TO Ja M MHCTUTYIIMOHAIHH apaH)XMaHU CUCTEMAaTCKU HCKIbYUY]y
oapehene rpyne u3 mpucryna MoryhHoctuma u pecypcuma. DopmanHa
JEIHAKOCT CTOra MOYKEe KOET3UCTHPATH €A CYIITHHCKOM MCKJby4YeHOIINy.

Conuornomnika HMCTpakMBamba JOJATHO TPOIIMPYjy OBO pPa3yMEBame
KOHIIETITYan3yjyhu TUCKpUMUHAIIH]Y Kao Mpoliec yrpal)eH y opraHu3ainoHe
npakce, a He WCKJbYYHMBO Yy WHAMBUAyanHe mpenpacyne. Small u Pager
(2020) meduHuIy ITUCKPUMHUHALM]Y KaO Pa3IUYUT TPETMaH 3aCHOBAaH Ha
MIPUTIQTHOCTH TPYTIH, KOJH MOXKE OMTH HaMEPHU WJIM HEHAMEPHH M KOjU YECTO
Jienyje Kpo3 pYTHHCKE MHCTUTYLHMOHAJIHE oaiayke. OBaj HMPUCTYyH IOBOIH
y TUTame KIACHYHYy EKOHOMCKY JAMXOTOMHUjy wusMmely ouckpumunayuje
3acHo8aHe Ha YKycy U cmamucmuuke OucKpumunayuje, noxasyjyhu na ce
MHOTE HEjeTHAKOCTH HE MOT'Y 00jaCHUTH UCKJbYYHNBO TUIHUM aHUMO3UTETOM
WIA HENOTHYHUM UWHQOpMalujamMa. YMECTO TOra, OpraHU3aIllHOHH
MeXaHU3MH KOHTPOJIE MIPUCTYTIA, €()EeKTH APYIITBEHUX MpeXa U OUPOKpaTCKe
pYTHHE YeCTO MPOM3BOJE HEjeHAKEe MCXO/E YaK U OHJA KajJa akrepu cebde
JOKMBJhABajy Kao HEyTpajHe.

[locebHO je 3HauajHO IUTO CcaBpeMeHa Teopuja cBe uyerthe
JTUCKPUMHHAILIM]Y KOHLIENITYaln3yjeé Kao CHCTEMCKY, a HE eMU30IUYHY
nmojaBy. Reskin (2012) mpemmake cHCTEMCKy MEpCIEKTHBY, TBpaehu na cy
HEJeTHAKOCTH Yy pa3IMYUTUM O00JacTUMa — CTaHOBaby, 3alolljbaBamYy,
00pazoBamY, 31paBCTBY, KpeAUTHPAbY U KPUBUYHOM ITpaBocyhy —mehycoOHO
MOBE3aHE W JIa YMHE WHTEIPUCAHY CTPYKTYpy KyMYJIaTHBHHX IMPEIHOCTH
W HejocTaTaka. Y OKBUpPY TaKBOT CHCTEMa, HEjeIMHAKOCT Y jefaHoj chepu
MIPOM3BO/IM HEJOCTATKE y APYyruM cpepama, cTtBapajyhu moBpaTtHe MexaHu3Me
KOjH TyTOPOYHO OfIpKaBajy TPYyITHE HEjeTHAKOCTH.

Emnupujcka ucTpaKuBama MoKa3yjy Kako OBH TEOPH)CKH MEXaHHU3MHU
¢dbyHKIMOHUITY y TIpakcu. McTpaknBama HHTETpanyje n3denmia yka3yjy Ha
TO J1a C€ TUCKPUMUHAIIMja YECTO MCII0JbaBa Y CBAKOJJHEBHUM HHTEPAKIIHjamMa
ca TOCTOAaBIMMa, CTAaHOAABIMMA W MHCTUTyNHjaMa. Ha mpumep, crymmje
n30eNIMYKUX 3ajelHMLa TO0Ka3yjy 3HayajaH HMBO JAMCKpUMUHALM]E MpHU
3aMolbaBalby M COLMjATTHE MCKJbYUYEHOCTH YaK M y CpelnHaMma y KOojuma
nocrtoje ¢opmanHe nmpasue rapaniyje (Fozdar & Torezani, 2008).

Carneniane 3aje1HO, OBE IIEPCIIEKTUBE YKAa3y]y Ha HEKOJIMKO aHATUTHYKHX
MIPUHIHIIA PENICBAHTHHUX 32 OBO UCTpakuBame. [IpBo, AuCKprUMUHAIH]y Tpeba
pa3yMeTu Kao CTPYKTYpHY, HHCTUTYIMOHATHY U KyMYyJIaTUBHY I0jaBy, a HE
Kao eMU30IUIHY WK HCKIbYyunBO Mehysbyncky (Reskin, 2012; Small & Pager,
2020). pyro, mpaBHa jeIHAKOCT Yy MOCTyIamy HE TapaHTyje CYLITHHCKY
YKIJBYYCHOCT, jep (opmManHO HEyTpaliHa NpaBWiIa MOTY DPEIpOXyKOBATH
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nejeanaxoct (Collins, 2003). Tpehe, Bumectpyku u Mmel)ycoOHO HcTIperieTaHu
UICHTUTETH — paca, peJIuTHja ¥ MUTPAHTCKH CTaTyC — MmoBehaBajy pambHBOCT
1 3aXTEBajy aHAJIM3Yy Koja MpeBa3wiia3u jeAHokaTeropujcke okBupe (Mercat-
Bruns, 2016). Korauno, muckpruMHuHaIMja je 4ecTo yrpalheHa y opraHu3aoHe
U TIOJIUTHYKE TIPaKce, a HE CaMO y OTBOPEHO HCIOJbEHO HENPH]jaTeJbCTBO
(Small & Pager, 2020; Acim, 2019).

4. Bepcka Mpxma npemMa u3deriimuamMa u
MHUTPAHTHMA: KOMIIAPaTHBHE CTyAHje cay4daja

[TopacTHenpujaresbcTBAIPEMaMy CIIMMaHCKUMU30ETITHIIaMay CaBPEMEHUM
3amajHUM JPYIITBEMAa HE MOXKE C€ O0jaCHUTH HCKIJbYYHBO CIU30IUYHOM
KCeHO(OOMjOM WJIM H30JIOBAaHMM IOJMTHUYKAM pajuKaIm3MoM. Harportus,
CaBpeMeHa JIUTeparypa CBE BHIIE KOHIICTITYaln3yje aHTUMYCIMMAHCKY
JTMCKPUMUHAIA]Y KA0 CTPYKTYpHH W JUCKYp3WBHH (eHOMeH yrpaheH y
MOJIMTUYKY PETOPHKY, MEAWjCKE TMpPEICTaBe W WHCTHTYIMOHAIHE IIpaKce.
Ucnamodobuja, y Tom cMucITy, He (YHKIIMOHHUIIIE CaMo Kao Tpeapacyna, Beh kao
CHCTEMaTCKH OOJNMK pacujanu3alije Kpo3 KOju c€ MYCIHMMaHU MpPEeACTaBIbajy
Kao KYJITYpHO HEKOMITaTUOWIIHH, IPYIITBEHO OIMACHU M MOJUTHYKH CYMEbUBH
(Acim, 2019). IlpunucuBameM CTaTHYHUX W HETAaTUBHHX KapaKTCPUCTHKA
YUTaBO] BEPCKO] IPYIH, OBAj MPOIIEC JIETUTUMHUIIIE HCKJbYyUHBame 1 00e30elyje
MOPAJTHO OPABJAE 33 TUCKPUMHUHATOPHE MOTUTHKE.

Cse Behu Opoj ucTpakuBama Mokasyje na je ucnamodobuja TUpPEeKTHO
MOBE3aHa ca yHpaBjbambeM Murpanujama. Vzbernmuie, moceOHO OHE Koje
nonase u3 BehMHCKM MycIMMaHCKHX PeruoHa, cBe yemrhe ce MpeacTaBibajy
Kao 0e30eTHOCHE MpeTHe, a He Kao HOCHOIM mnpaBa. OBa ceKypuTH3aIH]ja
npeTBapa XyMaHUTAPHY 3alITHTY y MUTakbe HAIIMOHATHE 0e30€IHOCTH, YnMe
ce HOpPMaJIN3yjy PECTPUKTUBHE TOJHUTHUKE W HETIPHjaTeJbCKH jaBHU JAUCKYPC
(Watson, 2009). Kao nocnenuua Tora, AMCKpUMHUHAIMja HUj€ OTpaHUYEHA
camo Ha Mel)yJbyacKo HempujaTesbeTBO, Beh mocTaje HHCTUTYIIMOHATN30BaHa
YHyTap MpaBHUX U aJIMUHUCTPATUBHUX OKBHPA.

4.1. Hemauka

Hemauka mpencraBiba jeZjaH O HajjaCHHjUX EBPOTICKHUX IPUMEpa OBE
nuHamuke. Hakon n3bermuukor Tanmaca 2015-2016. romune, 3eMiba je IpuMmiia
Hajehu Opoj Tpaxkwnama aswina yHytap EBpomcke ynmje. Mako je TakBa
MOJIMTHKA OMJIa 3aCHOBAHA HA YCTABHUM MPHUHIIMIIMMA JBY/ICKOT JJOCTOjaHCTBA
MehyHapomHIM 0OaBe3aMa 3alITuTe, N3a3Baja je CHaKaH OTIIOp IECHHYAPCKIX
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nonutuukux akrepa. [lokpern kao mro cy Alternative flir Deutschland u
PEGIDA cucremarcku Cy peicTaBIball MyCIMMaHCKe H30ETITUIIE KA0 HOCHOIIE
ucnamusayuje W KyIaTypHE eposuje, IpHukazyjyhu uciaMm Kao CyIUITHHCKH
HECTIOjVB Ca HEMAaYKUM yCTaBHUM 1ropeTtkoM (Rommel, 2017).

Emnupujcku mojmany 10JaTHO yKa3yjy Ha JAPYIITBEHY HOPMAalU3alli]jy
aHTUMYCIMMaHCKUX cTaBoBa y Hemauxoj. M3Bemraju EBpornicke komucuje
IIPOTUB pacu3Ma U HeTolepaHiuje U AreHuuje EBporicke yHUje 3a OCHOBHA
npaBa (European Union Agency for Fundamental Rights, FRA, 2020)
Oenexe KOHTHHYHMPAaHH TIOpPAcT aAHTHMYCIMMAHCKOT —HENpHUjaTeJbCTBa,
JUCKPUMHHATOPHE PETOPUKE M MHIUICHATa U3 MP)KIbE y BHIIE €BPOIICKUX
npxasa. M3Bemraju EBporicke KoMHCHje IPOTHUB pacu3Ma U HETOJIEPAHIIH]je
(ECRI) pomaTtHO [OKYMEHTYjy TIOpacT »3J0YMHA M3 MpPXIbe Ipema
MyCIMMaHUMa U JUCKPUMHHATOPHE PETOPUKE y IEPUOAY HAKOH MUTPAIHOHE
kpuze 2015. ronune.

Hewmauka CaBesHa areHIuja 3a 60pOy IpOTHB JUCKpPUMHHAIH]E Takohe
je ymo3opmia Aa ce ocobe Koje ce MEepUUIUpajy Kao MYCIUMaHH YeCTO
Cyo4aBajy ca HejeIHaKUM TPETMaHOM y 00JacTH 3arolbaBama, CTAHOBAHA
u mpuctyna ycmyrama. OBH Hamasu moTBplyjy cTaB Ja AMCKpUMHHAIM]a
MIPEeBa3MIa3u U30J0BaHEe EKCTPEMHUCTHYKE MHIUIEHTE U CBE BUIIE yTHYE HA
WHCTUTYIIMOHAIHE M CBAKOJHEBHE JPYIITBEHE OTHOCE.

[Toxanu o jaBHOM MIEBbY yKa3yjy Ha HOpMaJIM3allljy OBaKBUX HapaTHBA.
HcTpaxuBama mokasyjy Aa 3HayajaH Je0 HEMAadKOI CTAHOBHMIITBA HCIaM
JIO)KHMBJbAaBa KA0 INPETHY HAIMOHAJIHOM HJIEHTUTETY U JOBOAU Yy IHUTaHE
MIPUITATHOCT MycliMMaHa HemadkoM npymTBy (Alaverdov, 2020; Reuters,
2016). Ha MHCTUTYLMOHAJIHOM HHUBOY, OBAaKBH CTABOBM IOKJIONWJIH Cy C€
ca moBehanuMm OpojeM jaermopraija ¥ CTPOXKHM a3WIHUM TpoIenypama,
3a Koje KpUTHYapH TBPJE Ja Cy Y CYHPOTHOCTH Ca YCTaBHHMM TapaHildjama
KHUBOTA, TOCTOjaHCTBA U ci1000e BepoucnoBectH (Selipsky, 2019). European
Commission against Racism and Intolerance Buiie myTa je yno3zopasajia Ja
TpPUBHjAIM3allMja Kpajibe NeCHUYapCKUX HIEOJIOTHja KOpeiaupa ca pacToM
37I04YHMHA U3 MPXKEbE IIpeMa MyCclIMMaHuMa 1 HacuiHuX uHnuaeHara (Council
of Europe, 2020).

4.2. Komnapamuenu oopacyu uzean Hemauxe

Baxno je narmmacutu na Hemauka HHje u3onoBaH ciy4daj. CiaumuHu
MPOLIECH MOTY C€ YOUUTH U y IPyTUM 3aIlaIHIM JIeMOKpaTHjama, ITo yKasyje
Jla BepcKa MpXKiba MpeMa u30eruiaMma ojpakaBa IIMpe TPaHCHAIIMOHAITHE
TPEHIIOBE, a He crienn(UIHE HAIMOHAITHE aHOMAJTH]e.
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Y AycTtpanuju, ucTpakrBama O MOJ0Xajy M30eruiia mokasyjy aa ce
JMCKpPUMHHAIM]a JTOKHMBJbaBA KA0 PYTHHCKHM JI€0 CBAKOJHEBHOI JXHBOTA.
[Nonanu U3 aHKeTa MOKa3yjy Jia ce N30ETIHIIe YECTO CY0oUaBajy ca HejeJHAKIM
TPETMAHOM Yy 00JIaCTH 3aI0NbaBamkba U IPYIITBEHUX HHTEPAKIIH]a, IPH YEMY
je TOTOBO MOJIOBMHA UCIMTAaHUKA MpPUjaBUJIa TUCKPUMUHAILINA]Y HA TPXKUIITY
paga. OBH HaJIa3| MMOKa3yjy KaKko ce CTUrMaTH3allija mpeTBapa y MaTepHjaHy
UCKJBbYUYCHOCT, OrpaHn4aBajyhu MoryhHOCTH EKOHOMCKE MHTErpaluje. YIpKoc
(dbopMaTHUM aHTUAMCKPUMHHAIIMOHUM TapaHiidjaMa, HEraTUBHU CTaBOBU
JaBHOCTH TpeMa TPAKUOIUMA a3uiia — MOCEOHO OHMMA KOjU CE MEePLUUNNPajy
Kao MYyCJIMMaHU — HACTaBJbajy Nla OOJUKY]y HHCTUTYIIMOHAJIHE HCXOJE.
HctpaxkuBame koje cy crpoBenu Fozdar n Torezani (2008) mokasaio je na
Cy MHOTe n3beruiie y AycTpalvju MpujaBuiie UCKYCTBa JUCKPUMUHAIU]E Y
o0NlacTH 3amollbaBamka, CTAHOBAaKkA M CBAKOIHEBHHX HMHTepakiuja. CkKopo
MOJIOBUHA MCIHMTAaHUKA cMarpajia je JUCKPUMHUHAIMjY Ha TPXKUIITY paja
3HAYajJHOM TIPENIPEKOM HHTETPalrju, JOK Cy MHOTH ommcuBain ocehaj
COLIMjalIHE HMCKJBYYEHOCTH M CTHUTMaTH3allfje MOBE3aHe Ca BEPCKUM WIIH
CTHUYKUM HICHTUTETOM.

OBu Hana3u noceOHO Cy 3HaYajHU jep MOKasyjy na (GopMajiHe MmpaBHE
rapaHiigje came 1Mo cebu He yKJIamajy CTpyKTypHe Oapujepe koje morahajy
n3bernuie 1 MUrpante. Hanmpotus, JUCKpUMHHAITI]A CE YECTO OIlpKaBa Kpo3
He(hopMaTHEe MHCTUTYITHOHAIHE PAKCE U HETATUBHE PYIITBEHE MEPIICTIIH]E.

VY Cjenumenum AmepuukuM J[prkaBama, Be3a uaMely ucinamodoOuje u
n30erIyKe MOJIMTHKE JOIII je U3pakeHHja. AHTUMYCIMMAHCKe OpraHu3alyje
U MpeXe 3aroBapaje Cy Te3y Ja MYCIMMaHCKEe MUTpaluje MpeacTaBIbajy
PHY3UK 0 HAIMOHAIHY 0e30eaHOCT, moBe3yjyhu u30eruie ca Tepopu3MoM
WIA TaKO3BaHMM IMBWJIM3ALMjCKUM puxagoM. OBU HapaTHBH JUPEKTHO
Cy yTHUIQIM Ha TOJHUTUYKE OJUTyKe, KyJAMHHUpPajyhu W3BpIIHUM Mepama
Kao mMTO cy 3a0paHe IMyToBama yCMEpeHe Ipema JpkaBama ca BehuHCKH
MYCIMMAaHCKUM CTaHOBHHIITBOM U JAPACTUYHO CMambeHhe Opoja MPUMIbEHUX
n3bermna (Watson, 2009). Ananuse deaepaitne nmpakce Takohe mokasyjy na
Ha/130p, EKCTPEMHA [TPOBEPA U CEJICKTUBHE IPaHINYHE KOHTPOJIE HECPA3MEPHO
norahajy MycimmaHcke 3ajenHune, yrpahyjyhu penurujcky cymmy y
aJIMUHUCTPATUBHU anapar ApiKaBe.

Ha xynTypHOoM HUBOY, nciiamogdo0uja ce JoAaTHO 1ojadyaBa MoCpeCTBOM
Me/iija v IUTUTATHUX eKocucTeMa. VicTpakuBama MaprHHATHUAX APYIITBEHUX
Mpeka TOKa3yjy Jla BEJIMKH OOMM OHJIajH calpikaja MpeJCTaBba HCIaM y
MOTPIHOM WJIM 3aBEPEHHYKOM KOHTEKCTY, 4eCTO MoBe3yjyhu MyciuMaHe ca
HACHJbEM, IEMOTrPa)CKOM 3aMEHOM HMJIH MOPAIHUM IPOTAIAHEM.
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VY CBHM OBHM KOHTEKCTUMAa MOTY C€ YOUHMTH CIMYHU MexaHu3Mmu. [1pBo,
n3benmie ce CUMOONMYKH KOHCTPYHIIY Kao TpEeTHEe 0e30eTHOCTH WU
KyATYpHO] Koxe3uju. J{pyro, TakBe KOHCTPYKIIH]j€ OIpaB/iaBajy COLMjaIHy U
€KOHOMCKY MCKJbYYCHOCT, YKJbYUyjyhy THCKpUMHUHALIN]Y HA TPXKUIITY paja
W OrpaHHYCeH MPHUCTYN yciyrama. Tpehe, MOMMTHYKM akTepu MOOHIHIIY
neMorpadcke 1 IUBUIIM3AIN]CKE CTPAXOBE PAH CTHLIAa H300PHE MOJIPIIIKE.
KonauHO, OBM HapaTWBU MOTY C€ MPETBOPUTH y PECTPUKTHBHE 3aKOHE HIIH
aJIMMHHCTPATUBHE TpaKce KOjeé WHCTUTYIMOHAIHM3Y]y HEjeHaK TPEeTMaH.
Hayuynunm oBaj oOpasar ommcyjy kao TpaHchopmaiujy uciamodoOuje y
AHTHUMYCJIMMAaHCKHM pacu3aM, MpH 4YeMy JIOMHUHAHTHA Trpymna CTaOuiu3yje
cBOjy Moh o3Ha4aBajyhu BepcKy MamHHY Kao KpTBEHOT japiia (Acim, 2019).

Carnenanu 3ajenHo, npumepu Hemauke, CjenumeHux AMEpPHUKHX
HpxaBa u AycTpanuje MoKasyjy lla TOICTHIIalke BEPCKE MPXKIE IpeMa
MyCIMMaHCKUM H30emniiamMa Hije enu3ouyuHa, Beh cuctemcka nojasa. Maxo
MIPaBHU OKBHPH, KA0 IITO Cy yCTaBHE rapaHlMje, aHTUANCKPHUMUHAIIMOHU
3aKOHU U MeljyHapo/He KOHBEHIH]je 0 n30eruiama, (opMaIHo IITUTE TIpaBa,
OBM MEXAaHHM3MH YEeCTO HE YCIIEBAajy Ja Clpede HCKIJbYYEHOCT OHJa Kajaa
MOJMTUYKH W APYIITBEHU HApPATHUBH YUTABE 3ajelHUIIC MPEICTaBIbajy Kao
CYIITUHCKH cyMBbUBe. CX0HO TOMe, 60p0a NpOTHB JUCKPUMHHALIM]E 3aXTeBa
Bumie o (opmanHor yckinahuBama ca mehyHapoguum crangapanma. OHa
MoJpa3yMeBa CyouaBame ca CaMHM JUCKYpP3UBHUM OCHOBaMa uciaModoouje
— OQHOCHO Ca HapaTWBUMa KOjU MYCIMMAaHCKU HMICHTUTET H3jeIHadaBajy
ca onacHomthy. be3 mpeucnutuBama OBUX KOHCTPYKIIHMja, MPaBHA 3allITUTa
0CTaje y BEJIMKO] MEpPH CUMOOJIMYHA.

5. 3amTuTa MUrpaHara o roBOpa MpiKmbe
U JUCKPUMHUHaNUje

3amTura MUrpaHaTa M u30eruIia /1 TOBOpa MPIKEbE U TUCKPUMHHATOPHOT
u3pakaBama IPEJCTaBba jJEJHY O HAjCIOPHUJUX [WIIeMa CaBPEMEHOT
npaBa JbyAckuX mpaBa. C jegHe cTpaHe, ci1o0oaa M3paXkaBama IIHPOKO Ce
cMaTrpa TeMeJheM NEeMOKpPATCKUX JpyNITaBa M yXKMBa CHAKHY YCTaBHY U
MehyHaponHomnpaBHy 3amtuty. C apyre crpaHe, JpiKaBe Cy HCTOBPEMEHO
o0aBe3He Ja WITUTE jeIHAKOCT, JOCTOJaHCTBO U 0€30€IHOCT pamUBUX
rpyna, yKjpydyjyhum MurpanTe W Bepcke MamHHE. Hacrama TeH3wja HUje
caMo TeopHjcka HUTH HM3y3€THA T0jaBa; HANPOTHB, OHA CE HaJa3u y caMoj
CTPYKTYpaJIHO] OCHOBH CaBPEMEHHX YCTaBHHX IIOpeaKa, y KojuMma ce
MHTEpecH cio0oze roBopa 4ecTo CyJapajy ca MHTepecHMa jeJHAKOCTH H
3aIITUTE O] HETIPHjaTeJhbCTBA U HCKIBYYCHOCTH.
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Unan 21 Iloesme EBporicke yHuje o ocHoBHuM mpaBuma (Charter of
Fundamental Rights of the European Union, 2000) m3puumro 3abpamyje
JUCKPUMHHAIU]Y TI0O OCHOBY PEJIHTH]je, ETHHYKOT MOPEKJIa WIN MambUHCKOT
CTaTyca, YUMe Ce I0JaTHO yuBpIIy]jy HIUPH €BPOIICKH AaHTUIUCKPUMUHAIINOHN
crannapaud. Komurer 3a sbynacka mpaBa (Human Rights Committee) je y
Omnmrem KomMeHTapy 6p. 34 Haracuo fa ciio0o/a n3paxasama HOCH IoceOHe
IY’»KHOCTH ¥ OATOBOPHOCTH, HApOYUTO y CHTyalldjamMa KaJa TOBOpP MOXKe
noacTahy AMCKpUMUHAIN]Y, HETIPH)jaTeJbCTBO WJIM HACUIBE TpEMa PambUBUM
rpynama. Y OKBHpPY aHTHIUCKPUMHHALIMOHOT TpaBa EBporicke yHHje,
Hupektusa o pacHoj jeqHakoctu (2000/43/EC) u lupexTrBa 0 jeTHaKOCTH Y
3anonubaBawy (2000/78/EC) ycnocTaBibajy MUHUMAJIHE CTaHAAP/IC 3AIITUTE
0J1 HEJ€THAKOT MOCTYyIama y 00JIacTH pajia U APYIITBEHOT )KUBOTA.

W3 nepcrniektuBe Ki1acuuHOT TyMaderma [IpBor amanamana y CjenumeHum
Awmepuukum J[pikaBama, 4ak U U3pa3uTo YBPEIJbUB UIIH TOBOP MPIKEHE YIKUBA
mupoky 3amrtuty. Kako wcrmye Juhan (2012), amepuyka ycTaBHOTpaBHA
JOKTPHHA MCTOPH]CKH j€ IITHTUIIA IIUPOK CIIEKTAp YBPEIJbUBOT, BYJITapHOT
WA €KCTPEMUCTHYKOT TOBOPA, Ioj1a3ehn o MpeTrocTaBKe /1a ip>KaBa He CMe
MPONKCUBATA HJICOJIOUIKY OPTONOKCHjy HUTH OTPAaHUYABATH H3paKaBarbe
caMo 3aTo IITO je yBpe/bHBO. OBaKO HIIMPOKO IOCTAaB/FEHA 3AIITUTA OIIPAB/IABA
Ce CTPaxoM O]l TUCKPUMHUHAIIK]E [0 OCHOBY CTaBOBA U MPEKOMEPHOT Mellama
JpXkaBe y cao0o1y uzpaxasama. Mel)yTum, TakaB IpUCTYII CTBapa MapaioKc:
roBop Koju je (opmanHo 3amTuheH MOXE HCTOBPEMEHO MPOU3BOIUTH
OKpYXKEHa 3aCTPallNBaba U UCKJbYUEHOCTH KOja IMOJPUBAjy CTBApHO yuenrhe
IUJbAHUX IpyTa y IpyIuTBy. Juhan ctora ykasyje Ha mpoOiieM Henpujamesbckoe
2080pHO2 OKpYJicerbd, Y KOjeM 3allTHheHH roBOp KyMyJaTUBHO JEIyje TaKo
Jla OrpaHUYaBa MPAKTHUYHY CII000Y M jeTHAKOCT JIMIA KOja Cy My HU3JIOKEeHA.

Kputnuka mnpaBHa TeopHja IOAAaTHO JOBOAM Yy MHUTame T3y Ja
HEOTrpaHW4YeHa cJI0007a TOBOpa 3aMCTa CIYXH JIEMOKPATCKO] jeIHAKOCTH.
Delgado (1982) cmarpa na amcoinyTHe AOKTPUHE CJI000€ TOBOpa YeCTO
WUTHOPHIIY CTBapHA MCKYCTBa MOTUYHUELCHUX IPYIIa, 32 KOj& PACUCTHYKU HIIH
MU30THHH TOBOpP HE IMPEJCTaBJba alCTPAaKTHO MUILbEHE, Beh cpeacTBo
3acTpamBama M JPyIITBEHE KOHTpoie. V3 oBe mepchneKkTuBe, 3amTuTa
roBOpa MpXme 0e3 003upa Ha HEeroBe MOCIEANIE MOXKE YYBPCTUTH, a He
JIOBECTH y NUTame nocrojehe qpymTBeHe Xxujepapxuje.

Cyncka mpakca UMa 3Ha4ajHy yaory y neduHHucamy paBHOTexe u3mely
cio0ofe M3paxkaBama M 3aITUTE O] BEpcKe MpiKme. EBporcku cyn 3a
JbyACKa TpaBa JOCIETHO HCTHYE Ja ci1o0ona H3pakaBamba IpeicTaBIba
jenaH ojl TeMesba JEMOKpATCKOT APYIITBA, ald Ja MOXXE OMTH TOABPTHYTa
OrpaHHYEHMMa KaJla TOBOP IMOJCTHYE HETOJEPAHIIN]y, MPKIbY WM HACUIBE.
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Y npeamery Norwood v. United Kingdom (ripeacraBka 6p. 23131/03, onmyka
on 16. HoBemOpa 2004. roguue) Cyn je pa3marpao MpeacTaBKy MOBOIOM
AQHTUMYCJMMAHCKOT jJaBHOT W3pakaBamka HAkoH Hamaga 11. cemremoOpa.
[MogrOCHNaI mpeicTaBKe UCTAKAO j€ IUIAKAT ca MPUKAa30M Kyia OM3HAKUbA
y IaMeHny u HarnucoM Islam out of Britain — Protect the British People.
Cyn je mpezacTaBKy IpOIJIacHO HEAOMYIITEHOM, cMarpajyhu a TakaB roBOp
NpeACTaBba OMILITH U KECTOKU HamaJl Ha jeJHY BEPCKY TpYILy, HECIIOjUB ca
BpenHoctuma Konsenmmje. Cnumuno tome, y mpeamery Garaudy v. France
(mpencraska Op. 65831/01, ommyka ox 24. jyna 2003. rogune) Cyn je TOHOBHO
Jla U3pa)kaBamkba yCMEpEeHa Ha IOJCTULIAkEe MPXKHE WIM NOAPUBAKE IpaBa
JIpyrUX HE YXHBajy HEOrpaHMuYEHY 3aIuTUTy npema wiany 10 EBporcke
KOHBeHIIH]je o JbyAckuM mpaBuMma (Convention for the Protection of Human
Rights and Fundamental Freedoms, 1950). Cyn je Haracuo n1a TojepaHiyja
U TIOIITOBAKE JEIHAKOT JTOCTOJaHCTBA CBUX JbYACKMX Ouha mpeacraBibajy
OCHOBY JIEMOKPATCKOT JIPYIITBA.

Cyzacka mpakca Takohe mokasyje Aa ap’kaBe uMajy MO3UTHBHE 00aBe3e
y 60pOM TpOTHB NUCKPUMHUHATOPHOT TIocTymama. Y mpeamery Nachova
and Others v. Bulgaria (npeacraske Op. 43577/98 u 43579/98, npecyna oz
6. jyma 2005. romune) Cyn je McTakao ITy>KHOCT HAallMOHAJIHUX BJIACTH Ja
ucnuTajy Moryhe QHMCKpUMHHATOpHE MOTHBE KOjH CTOj€ M3a aKkaTa HacUiba
W WHCTUTYIMOHAJIHUX 3i0ynorpeda. Mako ce oBaj ciydaj OmZHOCHMO Ha
€THUYKY TUCKPUMHHALM]Y, HETOBH NPHUHIWIHN Of BEJIMKOT Cy 3Haudaja 3a
pasyMeBame 00aBe3a JpxkKapa y MOIVIey BEPCKE MP)KEbE U aHTUMYCIIMMAaHCKe
JTUCKPUMHHAIIT]C.

Ha mehynaponnom HuBoy, Komuter 3a jbyncka mpaBa BUIIE ITyTa je
tymauno wiad 20 MelhynapogHor makra o rpa)aHCKUM M TOJMTHYKHM
npaBuma (International Covenant on Civil and Political Rights, 1966) kao
obaBe3y nprkaBa J1a 3a0paHe 3aroBapame BEPCKEe MPXKHE KOje TPeACcTaBiba
MOACTUIIAkE HA TUCKPUMHUHALIW]Y, HETIPHjaTeJbCTBO WM HacHibe. Pabarcku
mwiad akmuje (2013), ycBOjeH y OKBHPY CHCTeMa YjeIWIeHUX Hallyja,
JI0IaTHO YTBphyje KpHUTEpHjyMe 3a pa3IMKOBamke 3alITHNEHOT TOBOpa Of
HE3aKOHUTOT MoJCTUIama. [IpaBo JbyACKMX IpaBa HACTOjU Ja ITOMUPU OBE
CYNpPOTCTaBJbEHE BPEIHOCTH MMYyTEM NaKIJBUBO OIMEPEHHX OrpaHUYCH:A.
Mehynaponuu nakt o rpahanckum u nonutuukum npasuma (ICCPR) y unany
19 npusHaje cnoboay u3pakaBarma, aJii HCTOBPEMEHO J103B0JbaBa OIPAaHHYCHA
HEOIXO/IHA PaJy 3allTUTE MpaBa U yrieaa IPYyrux, JA0K wiad 20 U3puduTo
obaBe3yje ApkaBe J1a 3a0paHe 3aroBapame HAlMOHAIIHE, PACHE WM BEPCKE
MPJKIb€ KOje MPeICTaBba MOACTUIIAEe HAa TUCKPUMHUHALIN]Y, HEIPH]aTeJbCTBO
n Hacuibe (Ghanea, 2013). OBaj ABOCTpyKH OKBHp TOKa3yje na cioboma
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roBopa HHje ancoiyTHa, Beh QpyHkmoHuIEe y cucTemMy moceOHUX Ty KHOCTH
U OJrOBOPHOCTH, HAPOYMTO OHJA KaJla M3pakaBame yrpokaBa 0e30emHoCT
WJIH JIOCTOjaHCTBO PambUBHX 3ajCTHHIIA.

Carnenane 3ajelHO, OBE TIEPCIIEKTHBE TIOKa3yjy JZla Ce 3allThTa
MUTpaHaTa O]l TOBOpa MPXKHE HE MOXKE CBECTH Ha OuHapHH u300p u3mely
LIEH3ype U HeorpaHudeHe ciaobone ropopa. CaBpemMeHa MpaBHA TEOpHja CBE
BUIIIE YCBAaja KOHTEKCTYaJHH HMPUCTYI OCETJbUB HA INTETY KOjy TOBOP MOXKE
npousBectn. Cnobona m3paxaBama OCTaje (yHAAMEHTATHO MPaBO, alu
KOET3UCTHpPA ca 00aBe30M 3alITUTE JOCTOjaHCTBA, JeTHAKOCTH M JIPYIITBEHE
Koxe3uje. 3a MUrpaHTe U M30erIuile OBa paBHOTEXka MMa nocebaH 3Hayaj.
Kao HOBompumjomnuie rpymne Kojeé 4ecTo HeMajy MOJUTHYKY MOh, je3HuKy
KOMIETEHIM]y WM JPYIITBEHU KalUTall, OHU Cy HECPa3MEpPHO H3JIOKEHH
cTUrMaTu3yjyhum HapaTuBHMa KOjU WX TPEACTaBJba)y Kao TPETHE WITH
ayrcajaepe. [oBOp Mpxme ycMepeH Ka OBHMM rpymamMa He Bpeha camo
CUMOOJMYKH; OH MOXE OTeXaTH WHTETPalnjy, OTPAHUYUTH TPHUCTYII
3anolUbaBakby WIH CTAHOBAbY M CTBOPUTH JPYIITBEHY KJIMMY IMOTOAHY 3a
HacHJbe.

[oBOp MpKIe yrpokaBa JI€MOKpAarcKe BpEIHOCTH, JPYIITBEHY
ctabunmHOCT ¥ MUp. HberoBo crpeuaBame HEOMXOAHO je y CBUM (a3ama, jep
MOX€ JJOBECTH JI0 OPYKaHHUX CyK00a, 31I0YNHA, TEPOPUCTUUKHX aKaTa, HACUIba
HaJl )KEHaMa W JPYTHX TEIIKUX KpIICHa JbYICKUX MpPaBa, Ka0 U yrPO3UTH
MHUpHA, WHKJIY3WBHA M NpaBenHa aApymTBa. ¥ Mmajy 2019. romuHe o0jaBibeH
je Crparemku miaH YjeaumbeHUX Haluja 3a 00pOy MpOTHUB rOBOpa MpPXKIbE,
KOjH YKa3yje Ha ajapMaHTaH Tajac KceHOpoOuje, pacu3Ma U HEeTOJIepaHIIhje
mpoM cBeTa. JlpymTBeHe Mpexe 1 APyry 0OIUIM KOMyHHKaIlHje cBe yerrhe
ce KopHcTe Kao mardopMe 3a MUPEHe HETOJepaHITHje.

Wzsemtaj Arennuje EBporicke yHuje 3a ocHoBHa mpasa u3 2020.
TOIMHE HABOJM JIa je 32 MHOTe KpUMHWHAIH3AIHja yBpeae Bepckux ocehama
y JUPEKTHOM CyKOoOy ca OCHOBHOM YJIOroM clio0oje H3paxaBama, Koja
MOXKe OWTH OTpaHMYEHA CaMO Yy W3Yy3e€THUM ClydajeBuMa, 0e3 003mpa Ha
TO Ja JIM je TaKBO H3pa)kaBame CIHOCOOHO J1a M3a30BE YBpEAY, OTOpUCH:-C
nmn y3aemupenoct (FRA, 2020). 36or tora cy Heke apkaBe YKIOHHIIE
OrpaHUueHka y MOMIeqy U3pakaBamba O PENIUTHUjU WM yBepeHHUMa, MOCeOHO
YKUJAmhEeM 3aKOHa O OOroXyJbemy, IITO je, MpeMa IOjeANHUM ayTOpuMa,
MpeNCTaB/bajio 030MJbHY rpemky jep je omoryhwio Behy cimobomy roBopa
MpPXKIb€ U JIOIaTHO OTEKaJo IMOJIOXKa] MUTpaHaTa Koju ¢y ce Beh Hamaswim y
BEOMa TEIIKOj cUTyaruju. Takole je BaKHO yKa3aTH Ha MPUCTYII TIOjSIMHIX
JpKaBa Koje cMmarpajy Jia onpeheHu cTaBoBH MOTy OUTH TOJHMKO YBPEIJbUBU
WIM MH3aHTPOIICKH Jla WX je HeomxomHo cy36mtu. Hakamoct, moctoje

178



HUCKPUMWHALIHIA 1 TOBOP MPKIBE IIPEMA MYCIIUMAHCKHUM U3BETTIHI]AMA...

OpOjHU JTOKa3| J1a CIIy4ajeBU BEPCKE M €THUYKE TUCKpPUMHHAIIM]E, HACUTba U
HETaTHBHOT CTEPEOTUITN30Baba HACTABIbA]y /1a PacTy IIMPOM cBeTa. [[pikase
ce MOACTHYY Ja Ipeay3My epUuKacHe Mepe MPOTHB JUIA KOja TO3UBAjy
Ha HAacWJbe, HEMPUjAaTeJbCTBO U AMCKPUMMHAIM]Y WM, KaKO C€ HABOIU Y
pElieBaHTHUM pe3oilylidjama, Jla MCIyHe CcBoje obaBe3e u3 mehyHapomHor
mpaBa JbYJACKUX TpaBa y OOpOM MPOTHB OBaKBUX MojaBa. VICTHM ITOKyMEHT
Mo3MBa JpXKaBe Ja Mpeay3My oaroBapajyhe mepe paaum KpHUMUHaIW3aIuje
MOJICTHUIIaha Ha HEMOCPEAHO HACUJbE 3aCHOBAHO HA PEJINTHjU WU YBEPCHY
(UNHCR, 2014).

6. 3akbyuak

OBaj pag WMao je 3a IWJb J1a UCIHUTAa OMHOC M3Mely Bepcke MpKmbe,
JUCKpUMHHAIM]E M 3alITUTE MYCIMMAHCKHX H30eruia y CaBpeMEHHM
JIEMOKPAaTCKUM ApymTBUMa. Mako caBpeMeHHU MpaBHU CUCTEMH (POpPMAHO
npu3Hajy cl000y BEPOUCIIOBECTH, JEJHAKOCT M 3AIUTHTYy W30erHia Kao
TeMeJbHE MPUHINIE JbYJACKHX TpaBa, aHAIN3a MOKa3yje MOCTOjalke TPajHOT
n 3abpumanajyher jaza u3Mmelly HOpMaTHBHHMX TrapaHliija ¥ CTBApHOCTHU
CBAKOJTHEBHOT JKMBOTA. VICKycTBa MHOTHMX MHIpaHara Mokasyjy Aa HpaBHO
MPU3HAKE CaMo N0 ceOu He TOBO/IM ayTOMATCKHU JI0 CYIITHHCKE 3aIITHTE HITH
JPYIITBEHE YKJbYUYEHOCTH.

Kpo3 teopujcke, emMnupHjcke W MpaBHE acleKTe pa3MaTpaHe y OBOM
HCTPAKUBay, TMCKPUMHUHAIIN]A CE€ HE TI0jaBJbYje Kao MOBPEMEHO OJICTYIIAE
OJl IEMOKPATCKUX CTaHaapaa, Beh Kao CTPYKTYpPHH U CHCTEMCKH (heHOMEH.
VYMecTo 1a ce HCIoJbaBa HCKJBYYHMBO KpO3 H30JOBaHE akTe Mpenpacyna,
UCKJPYYCHOCT YECTO Jeyje MOCPEICTBOM PYTUHCKUX WHCTUTYLHOHAIHUX
MPaKCH, jaBHOT JUCKypca W TIONUTUYKUX HapaTHBa KOjU TIOCTETICHO
HOpMaJIH3yjy CyMIbY mpema oapeheHnM 3ajeqHuiiamMa. ¥ TaKBOM KOHTEKCTY,
MyCJIMMaHCKe U30erniIe He TOCMaTpajy ce camMo Kao JUIla KOjuMa je moTpedHa
3amTHUTa, Beh ce 4YecTo MpencTaBibajy Kao KYITypHe, aeMorpadcke WiH
0e30enHocHe mpeTme. OBAaKBO MPEACTABIbAE TPAHC(HOPMHUIIE PAFUBOCT
y TepeT U pencUHHINE XyMaHUTApHY 3alITHTY Kao MUTAmE HAIlMOHAITHE
6e30eqHOCTH.

KommnaparuBhe cTyauje ciiydaja Toka3yjy Ja OBH MPOLECH HHUCY
OTpaHMYEHH Ha jeJjaH HaIlMOHATHH KOHTEeKCT. MckyctBo Hemauke HakoH
M30ENIMYKOT Tajaca, CeKypHTH30BaH IPUCTYIl YNpaBibalkby MHIpanyjama
y CjenumennMm AmepuukuM JlpkaBama W oOpacim  CBaKOTHEBHE
JTUCKpUMMHALIM] e 3a0eIeKeHN Yy AyCcTpainju OTKPUBAJy yaJbuBE CIMYHOCTH
YOPKOC Pa3THYUTHM MPAaBHUM TpagulujaMa. Y CBAaKOM O]l OBUX KOHTEKCTa,
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jaBHA peTOpHKa, MEINJCKU HApaTUBU U MOJUTHYKU U300pU NIeNyjy 3ajeIHO
y CTBapamy OKpYyKema y KOjeM ce M30erIuIle CyodaBajy ca mpenpekaMa y
00JIaCTH 3arolljbaBama, CTAHOBAKa M MYHOT yueliha y IpyIITBEHOM KHBOTY.
[TonaBpame OBMX oOOpa3ama ykasdyje Ja BEpPCKO HEIpHjaTeJhCTBO IpeMa
MUTpaHTUMa HHjE€ aHOMaiWja, Beh 1eo mupe TpaHCHAIMOHAIHE JIOTHKE
UCKJbYUYHBaKa KOja MpaTh CaBPEeMEHE MUTPAI[OHE MTOJTUTHKE.

Carnefianu y LIeNMHY, HaJa3u OBOT UCTPAKUBAKka yKa3yjy Ja eukacHa
3alITUTA MUTpPAHaTa 3axTeBa BHILNEAMMEH3MOHAJIAH npUCTyn. [lpaBHe
3a0paHe TUCKpPUMUHALM]E U TMOJICTHLIAba MPXKIbE jeCy HEONXOAHE, alld HUCY
noBospHEe. OHE Mopajy Outn mpaheHe WHCTHTYIHOHAIHOM OITrOBOpHOIINY,
WHKITY3UBHUM HWHTETPAllMOHUM TIOJIMTHKAMa, OJATOBOPHUM IMOJUTUYKUM
JHUJIEPCTBOM U KOHTUHYUPAHUM HAIOpUMa YCMEPEHUM Ha CYIPOTCTaBIbahe
cTurMaTu3yjyhum HapatuBUMa y TpaAULIMOHATHAM U AUTHTATHUM MEIUjUMA.
be3 cyouaBama ca CTpyKTYpHUM H JUCKYP3UBHUM OCHOBaMa HETIPHjaTeJbCTBA,
(dhopMaTHe TapaHIlje pU3NKYjy a OCTaHy UCKJBYIHBO CUMOOIIMIHE.

[Topen Tora, HOpManHM3alyja HENPUjaTeJbCKE PETOPUKE MMa JTyTOPOYHE
MOCJIEANIE KOje MpeBasmia3e WHAWBHUIYaTHY IITETy. JaBHU IUCKYpC KOjH
MUTPAaHTE YIOPHO IOBE3yje ca omacHomhy WM HEKOMIAaTUOWIHOLIhy
npeo0iuKyje KOJEKTUBHE IepIeNije M IOCTeIIeHO CHIDKaBa mpar
MPUXBATIBUBOCTH PECTPUKTUBHUX Mepa. OHO IITO MOYHIE K0 CUMOOINYKA
CTHIMAaTH3alllja MOXKE CE BPEMEHOM Pa3BUTH y a]MHHUCTPATUBHE MPETIPEKE,
T10javyaH HaJ30p WM CMamkbeH MPUCTYT 3aTUTH. Ha Taj HaunH, je3uK MpeTxoau
nonmutuiy. KyMmymnaTuBHU edexar oBHX Ipoleca oriefa ce y HOCTEINCHOM
Cy)kKaBalby MOpAJHOT M TPABHOT NPOCTOpa YHyTap Kojer ce Hu30eriuie
MPETNo3Hajy Ka0 HOCHOLM MIpaBa.

Hana3m oBor wucrpakmBama Takohe ykasyjy ga ce 3amTuTra He
MOXE OCJIamaTH HCKJbYYMBO Ha PEAKTHBHY NpuMeHy mpaBa. CynoBu u
KpUBUYHOIIPABHE CAaHKIIM]jE MMa]y BaKHY YJIOTY, allil JeNyjy TeK HaKOH IITO
je wrreta Beh Hactaina. [lonjeaHako cy 3HauajHe MPEBEHTUBHE CTpaTeruje, Kao
1ITO Cy 00pa3oBame, I1jasIor Y 3ajeIHUIM, HHKITy3HBHA jaBHA KOMYHUKAIIH]a
W jeHaK TPUCTYN COLMjallHUM Yyciyrama. VIHTerpamuoHe MOIUTHKE KOje
MOJICTUYY CBAKOIHEBHY MHTEPAKIUjy u3Mel)y HOBONPHUIOIUIMX U JPYIITBA
npujeMa MOTY YMamUTH CTpax W Je3uH(OpMaIyje Koje 4eCTO MOICTHUY
HETIPHjaTeJbCTBO. Y TOM CMUCITY, IpYyIITBEHA KOXe3Wja U IpaBHA 3aIITHTA HE
Tpeba Ja ce mocMaTpajy Kao CynpoTCTaBJbeHH, Beh kao Mel)ycoOHO moBe3aHu
Y y3ajaMHO 0javyaBajyhu UJbEBU.

N3jaBa o cykoOy nnTepeca
AyTopu U3jaBJbyjy 1a HE TIOCTOjU CYKOO MHTEpeca.
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ABSTRACT: This paper examines discrimination and hate speech directed
at Muslim refugees in contemporary democratic societies, with particular
focus on the gap between formally guaranteed human rights and their
actual implementation in practice. Although international and national legal
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frameworks guarantee freedom of religion, equality, and refugee protection,
Muslim migrants increasingly experience stigmatization, exclusion, and
hostility in everyday social, political, and institutional contexts. The study
proceeds from the premise that these phenomena should not be understood
as isolated prejudice or sporadic xenophobia, but rather as a structural and
systemic phenomenon embedded in political discourse, media narratives, and
administrative practices. Drawing on interdisciplinary theoretical perspectives
from law and sociology, the research conceptualizes discrimination as
cumulative, institutional, and intersectional, operating through both direct
and indirect mechanisms. Using qualitative methods—including content
and discourse analysis, comparative case studies, and secondary empirical
data—the paper analyzes developments in Germany, the United States,
and Australia to identify recurring patterns of migration securitization,
labor market exclusion, and symbolic stigmatization of Muslim refugees.
Particular attention is devoted to the role of hate speech and digital platforms
in normalizing hostility and legitimizing restrictive migration policies.

Keywords: discrimination, hate speech, Islamophobia, migration
management, human rights protection.
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