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YCTABHU KOHIEIT
OAI'OBOPHOCTMU HIEDA JIPKABE

AIICTPAKT: Ilopen cBoje OCHOBHE HAIJIEKHOCTH, YCTaBHU CYI
pacnonaxe u onpeheHHMM MOCEOHMM HaANCKHOCTHMA, Mel)y Kojuma je
BEroBa HAJUICKHOCT Ja CyId BHCOKUM JPXKaBHUM (YHKIIMOHEPHMA.
AyTop y paay aHadu3upa YIpaBo OBY MOCEOHY HAIJIEKHOCT YCTaBHOT
Cyla, ycMepeHy Ha yTBphUBame OAroBopHocTH meda apxkase. [Ipeamer
HUCTpaXuBamba 00yXBaTa yCTaBHOIPABHE OCHOBE 3a MOKPETamhe MUTamba
onroBopHoctd 1eda apxkase, opnamlieHe cyOjekre, morpeOHy BehuHy
U TOCTYMaK JOHOIICHA OIyKe O ONTY)XOM MpoTHB Imieda apixkase.
Hup ucTpakuBama jecTe Ja c€ NPUMEHOM IO3UTUBHOIPABHOT M
YIOPEIHONPABHOT METO/Ia YTBPAC CIUYHOCTH U pasiidke y nocrojehinm
HOPMAaTHBHUM pelIelkhbuMa TOjeIMHUX EBPOICKHX 3eMalba, Kako Ou ce
y TOCHEAmeM ey paja MoceOHA MaKmba IMOCBETHIA pelllaBamy OBOT
nutama y Penmybmuuu Cpbuju npema Yeray uz 2006. ronune. Aytop he
HacTojaTH Ja, NMpoydaBameM IMOCTojehux pemiema ¥ BUXOBHX MOTYhHX
HelocTaTaka, yKaxe Ha moTpely 3a HOTEHLUjaTHOM YCTaBHOM peopMoM
oBoT TIuTama y Perryomumm Cpoujm.
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1. YBo

VYcTraBHM cya je caMOCTallHM OpraH JIp>KaBHE BIIACTH, YHja je OCHOBHA
HAQ/JISKHOCT OIIITa HOpMAaTMBHAa KOHTpona mpasa. CByma Iae MoCTojH
YCTaBHHU CyJ, OH BpPIUM KOHTPOJY YCTaBHOCTHM HOPMAaTHUBHHUX akaTa, JIOK
BpIICHE IpyTuX (GYHKIIHM]ja 3aBUCH O/ KOHKPETHOT ycTaBHOT crcteMa (IleTpos
& Cumosuh, 2010, ctp. 116). Mako ce, HauenHO, cMaTpa Aa yCTaBHU CYIOBH
OJNTy4yjy O NMPOIMCHMA U HE CyJe MOjeANHIIMMA 32 HE3aKOHUTO OCTyIamke,
NaXJbUBUJUM YBUAOM Y HAJJICKHOCTH YCTaBHOT CyAa, CIO3Haje ce jeaHa
Ha/IJIEKHOCT KOja Y M3BECHOM CMUCIY OJCTyIa O]l OCHOBHOI' IIpaBMJIA Ja
YCTaBHU CyJ CyAHM NpPONHCHMa, a He JbyauMa. To je meroBa HaIJIeKHOCT
Ja cyau BHUCOKMM JapkaBHuUM ¢yHkiuoHepuma (Ilajanumh, 2004, cp.
121). OxgroBopHOCT HOCHWJAIAa HAjBUMIMX (YHKIHja BIACTH y IpXKaBU 3a
JIEMOKpATCKe MpaBHE CUCTEME JETHO j€ O]l Haj3HA4YajHUJUX JEMOKPATCKHUX
MIPUHIIATIA U 00eTeXja MpaBHE JpkaBe W BiajgaBuHe mpasa (PamoBanoswuh,
2024, ctp. 78). [Ipemna cnana y IenOKpyr HaJUIEKHOCTH YCTaBHUX CyIOBa
ca Hajay»OM TPaaulfjoM, MOMyT OHUX y AycTtpuju, Utamuju nu Hemaukoj,
0 kojuMa he OUTH peun y HACTaBKy, OJUTyYHBAaHE€ O ONTYKOama MpPOTHUB
HajBUIIUX JpXKaBHUX (QyHKIMOHepa Omio je cBe a0 moueTka 90-ux roguHa
NPOILIOr BeKa KapaKTepUCTHKAa Mamer Opoja napkaBa. Tek je mporec
JIOHOIIIekha HOBUX YCTaBa, MOJCTAKHYT TajJacoM JIeMOKpaTu3aluje OMBIINX
KOMYHUCTHYKUX JIp’KaBa, 3Ha4ajHO yBehao Opoj ycTaBHUX cymoBa KOjU Y
OKBHPY CBOJUX HAJUIEXHOCTH OJUIydyjy O ONTYyKO0aMa INPOTHB HajBUILUX
npxaaux pynknuonepa' (Cumosuh, 2010, ctp. 211).

Hajuemthe ce ytBphyje oaroBopHoct meda apikaBe, OIHOCHO
npesiceIHNKa pernyOiuKe, mpeMujepa Biajae, MUHHUCTapa M JIPYTHX BHCOKHX
OpXkaBHUX (YHKLIMOHEpa 3a TellKa KpPUBHYHA Jeja YUYHIbEHA y BpLICHY
ciyxoene ¢ynkuuje (CrojanoBuh, 2016, ctp. 39). 3aro ce HepeTKO UCTHYE
na omtydyjyhu o ontyx0ama NpOTMB HAJBULIMX Jp>KaBHUX (PyHKIMOHEpa
YCTaBHU CyJ TOCTyna kao crneuuduyan kpuBnunu cyn (Cumosuh, 2010,
cTp. 211), a TakBa HEroBa HaJICKHOCT JIEKJIapHILE ce Kao rmoceOHa 3allTuTa
ycTaBa, Kao HerocpeHa 3aITuTa ycraBHor noperka (Crojanosuh, 2016, ctp.
39). Bynyhu Bpimony apkaBHe, OJHOCHO jaBHE (DYHKIIHje, HOCHOIIA U3BPIITHE
BJIaCTH OMBajy BUIIIECTPYKO OATOBOPHH 32 CBOj PaJl U JIJIOBAE Y OKBHPY CBOjeE
ciyx0e, aju UCTO Tako M BaH me. Kao apkaBibanu u rpahanu cBoje npkase

! Muxkuh (2025) uctiye 1a ycTaBHU CyI0BU Y EBpOIH 011y 4yjy 0 OATOBOPHOCTH HOCHIIAIA jaBHHX
($yHKIHMja 32 HEYCTaBHO MOCTyname, ykasyjyhu npurom Ha QyHKIMje O YHjoj OATOBOPHOCTH Y
T0jeIMHIM €BPOIICKUM JipyKaBama O[UTydyjy ycTaBHHU cynosH (ctp. 381).
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HOCHOLM U3BPIIHE BJIACTU IMOAJIEXKY IIPABHO] OATOBOPHOCTHU, OJHOCHO MOTY
OWTH TIPaBHO OAITOBOPHH 32 JIeJIa YIHbEeHA Y CBOjCTBY rpal)aHa M3BaH JeIOKpyTra
CcBOje mpodecroHanHe HauiexkHoCTH. Ca pyre cTpaHe, BO)eHH HAIIMOHATHUM,
QI ¥ IOJIUTHYKUM MHTEpeCcuMa, Ha HOCHOLIMMA j€ M3BPILIHE BIACTH Ja IOHOCE
Ba)KHE OJUTyKe 300T KOjUX OMBajy MOJUTHYKU oaroBopHu (JoBanosuh, 2018,
cTp. 75). Y OCHOBHU MOJIUTHYKE OATOBOPHOCTH jECTE MOBEPEH-E KOje HOCHOIH
MOJMTUYKKUX (PYHKIMja JOOH]jajy MPUIMKOM CBOT M300pa Ha MOYETKY MaH/IaTa.
Kana je peu o mpeacTaBHUIIMMA W3BPILIHE BIACTH, OMHOCHO mIedy JpxaBe U
BJIaJIM, TO 3HAYH J1a je med ApkaBe MOJUTHYKU OATOBOpaH mpema rpahannma
KOjU Cy Ta m3abpayii HeToCpeaHo MmyTeM ommuTux uzbopa (Josanosuh, 2018,
ctp. 72). C 063upom Ha 10 1a je Hajehu Opoj HOBOIOHETHX YCTaBa U30CTaBUO
yCTaHOBY TpeMa MOTHHCHMa Ha OCHOBY KOje je Biajga Ha cebe mpey3umana
MOJIMTHYKY OJTrOBOPHOCT 3a akTe meda ApKaBe, OWIO je HEONMXOTHO a
Ce YCTaHOBM HEMOCpeIHa OAroBOpHOCT Imieda ApxkaBe koja he omoryhutu
CaHKIIMOHHCame cBake 31oynorpede Bractu (Cumoruh, 2010, ctp. 211).

[Turame oAroBOpHOCTH mieda apxaBe, MAKO TeMa O] MPBOPA3PEIAHOT
YCTaBHOIIPABHOT 3Ha4aja, BEOMa je PeTKO MOCTaBJbaHO. Pasyor 3a To exu y
BHUIIIEBEKOBHO] HEOITOBOPHOCTH MOHApXa, KOja je MpaBaaHa Kako TeOpHjaMa o
bodrcarnckom npagy Tako U GyHKIIMOHAIHUM MTO3UIMOHUPakEM 1eda apKaBe
y YCTaBHOM CHCTEMY. 3aTO HE Uy/IM YUECHHUIA Ja CE MOCIIE BUIIIE OJ1 IBa BeKa
OTKaKO j€ IPBU PEMyOIMKAaHCKHU LIed OpikKaBe y CBETYy YUYHEEH OATOBOPHUM
y Cjenumennm AmepuukuM JlpkaBama (y masbeM Tekcty CAJl), murtame
HEr0BE OJJTOBOPHOCTH MOCTaBJ/ba TEK KaJla CE 32 TUM jJaBU NoTpeda y IpakcH
(Tpunxoruh, 2009, ctp. 278-279). KpuBnyHa OArOBOPHOCT MpeICETHUKA
Peny6nuke YeraBom (2006) ypehena je y cBum penyOnukama. OHa je, Kako
uctuye [lejuh (2025), 06muK mpaBHE OATOBOPHOCTH KOjH yKa3yje Ja HOCHIIAIL
OBe€ BUCOKE (DyHKIMje MOKE U3BPILIUTH IMOCEOHA KPUBUYHA JieNia Y PyHKLHjH,
3a Koje je mpeaBuheHa crenupuIHA TMpaBHA MPOLEAypa W CaHKIHja Y
Buay omnosuBa (ctp. 23-24). [IpaBHa OArOBOPHOCT MOXKE OMTH 3acCHOBaHa
Ha TOBpEIM TMpaBHMUX IpPaBHUJIa WIM Ha MOBpeAM MopaidHux obasesa. [lo
Munubewy MapkoBuha (2023), oaroBopHoct meda apikaBe 3a HOBpeAy
ycTaBa (M 3aKOHA) MPECTaB/ba MPABHO-TIOIUTUYKY OATOBOPHOCT (CTp. 25).
Jlakiie, He MOXE C€ TOBOPHTH O YUCTOM OOJMKY TpaBHE WM IMOJTUTHYKE
OZITOBOPHOCTH, ¢ 003UPOM Ha TO J1a NOJIUTUYKH WM YCTAaBHOCYICKH OpraH
W3pHYE MOJUTHYKY CAaHKIIHM]y 32 MPOTHBIPABHY PadbYy.

VY HacTaBKy paja y LMJby pa3MaTpama IMUTama OATOBOPHOCTH Ieda
npkaBe Omhe peun o0 yCcTaBHONPABHUM OCHOBaMa OJTOBOPHOCTH Hajuerrhe
IPONMCAHUM, Kao pa3jo3uMa 3a IOKpeTame U BOheme IMOCTyNKa Ipej
YCTaBHUM CYIOM.
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2. yCTaBHOHpaBHl/I OCHOBH 0AT'OBOPHOCTH meq)a ApiKaBe

Ha nipBu normien, y ynopeaHoM yCTaBHOM IpaBy jaBibajy C€ pazIUuUTH
OCHOBH IIPaBHE OJITOBOPHOCTH IpejcenHuKa permyonuke. [lojennocTaBbeHO
U UCTOPUJCKH IOCMATPaHO, OHU C€ MOTY MOJCIUTH Ha KPUBUUHONPABHE
U ycmaegnonpasHe. VInak, \UXOBO ONMKE cariiefaBame MoKa3yje HaM Ja je
3arpaBo pey O Sui generis yCTaBHUM KaTeroprjama, 0 OCHOBaMa OAATOBOPHOCTHU
4Mja ce KBAIU(UKAIMja N3BOU M3 HAJUICKHOCTH IIPECETHUKA PeryOnke 1
IBeroBe obasese na Oyae oxan ycraBy (Mapunkosuh, 2021, ctp. 4). Canpxuna
YCTaBHUX HOPMH O MHKPUMHHHCAHHUM JeJMMa Koja MpeICeaHUK PermyOIuKe
MOXE YYHHUTH y OKBUPY CBOje (PyHKIMje MO MPABUIIYy j€ YOIIITEHa U BPIIO
Kpatka. TpaguiimoHaiHa Jiejia Koja ce y yCTaBhuMa MOMURY jecy u3/iaja Hapoja
WINA Belleu3/1aja, JOK Cy y CaBPEMEHHM yCTaBUMa CBE INPHCYTHHUjE OIIITE
¢dopmynanuje nmomyT nmospeAe uiau kpiewa ycrasa ([lejuh, 2025, ctp. 24).
TakaB je ciydaj ¥ ca ycTaBMMa y OMBIIMM jyTOCIOBEHCKHM peryOiuKama’,
Mehy kojuma je u CpOuja, kojy hemo HaKHaJIHO aHAJIU3UPATH, YUJU YCTaBU
npensuhajy aa ce onTyx0a mpoTuB meda ApKaBe MOXKE MOTUNH YKOIHKO je OH
y obaBJpamy cBOje (yHKIH]je moBpenuo ycras. Mcto Tako u Yeras Ayctpuje
npeasubha 1a ce ycTaBHOM Cy/y MOXKe ITOJHETH Tyk0a IMPOTUB MpeICEeTHUKA
pemnybnuke, jenuHo 30or moBpene ycraBa (CrojanoBuh, 2016, ctp. 38).
IloBpena ycraBa, mo peunma IlerpoBa, mpeacTaB/ba HIMPOK I0jaM KOjH
o0yxBaTa HE CaMO U3PHUYHTY MOBPEAY yCcTaBHe ozpenode Beh u moBpexy oHOr
IITO C€ y YCTaBHOj TEOPHjH HA3UBa OyXoM ycmasd. 3aTo Cce JeAHO H3PA3UTO
MIPaBHO MHUTabE, KA0 IITO j€ IMUTAke MOBPEJIe yCTaBa Off CTPaHe MpeCeTHIKA
penyo6nuke, MOXke U300TMYUTH Y TUTAHE MOTUTHYKE HEIUCXOTHOCTH H-erOBOT
pama ¥ OHIA M JOBECTH IO NMOHOBHOT OTBapama MUTama IMOJIUTH3AIN]e
ycraBHor cyna (Ilerpos, 2008, ctp. 77 HaBegeno npema Cumonuh, 2010,
ctp. 214). Ca mpyre crpane, CrojanoBuh (2016) uctuye ma Kama ycraB He
yCTaHOBJbABA JIPYTH MPaBHU OCHOB OJIFOBOPHOCTH, OCUM MOBpEAE yCTaBa U
Kajia Ty TOBpeny Onmke He KBaJdH(UKyje, OCHOB OAATOBOPHOCTH HE MOXE 12
ce LIMpHU Ha IOBpeay dyxa ycmasa, jep 061 Taj OCHOB OMO NOTIYHO HeolpeheH
U HECUTYpaH, Te Ou y pe3ynraTy 10Beo 10 KOH(Y3Hje MOTUTHUKOT U IPaBHOT
npornemuBama (cTp. 69—70).

OcuM KjacHyHEe TIOBpEAE yCTaBa, IMOCTOje YCTaBU KOju MpenBuhajy
KBaJM(PHUKOBAaHYy MOBpEy yCTaBa, Kao yCJIOB 3a MOIU3AmE ONTYXOe MPOTHB

2 On npxaBa OHMBIIMX jYTOCIOBEHCKHX peryOiika, jequHo YcraB BocHe u XepleroBuHe He
yTBplyje OAroBOPHOCT BUCOKHUX APXKaBHUX (yHKIHOHEpa mpes ycraBHUM cynoM ([Tunumnosuh,
2025, ctp. 81).
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meda apxase. TakaB je cmydaj y Hemaukoj, y Mahapckoj n y CroBaukoj,
rJe ce MOMHUEe HaMepHa MOBpe/ia yCTaBa Kao YCIIOB 32 MOKPETAkE MUTamba
0 OAroBOopHOCTU Ieda ApxaBe, JOK ce y ANbOaHHMjU 3aXTeBa IOCTOjame
temke noBpene ycrasa (Cumosuh, 2010, ctp. 213). YcraBau cyn Mranuje
KapaKTepUCTHYaH je, u3Mel)y ocTayor, Mo TOMe IITO pelaBa Mo TyxOama
MOJHETUM TPOTHB MPEICCIHUKA PEIyOIUKe 3a BEJCH3/ajy WIH KPIICHE
ycraBa (CrojanoBuh, 2016, ctp. 41). KpuBuuno neno Beneusnaje 1o
CBUM (DOpMAITHUM €JIEeMEHTHMAa MOXXE CE TPETUPATH Ka0 OCHOB KPHUBUYHE
OJrOBOPHOCTU. Mel)yTiM, Kako y MOJIMTUYKOj HCTOPH]U HHje OMITO CiIydajeBa
OCyZle 3a BEJIeU3/ajy, pa3IMuiTe HHTEPIPETallije HaBOJIE Ha 3aKJbydaK Jia ce
Ty KpHje ujeja moauTuake oaropoproctu meda apxase (Ilejuh, 2025, cTp.
24-25).

OcHOB onTyx0e IpecTaB/ba CBaKa MoBpeaa ycTaBa Kojy med apxaBe
YUHH y BpLIeHY HajuiexHocTu. OcuM moBpene ycraBa, YcraB MakenoHuje
(1991, an. 87, ct. 1) m Ustav Slovenije (1991, wr. 109) yTBphYjy, Kao pa3zior
3a Mou3amke ONTyX)0e MpPOoTHB IIeda IpkaBe, U MOBPELy 3aKOHA MPHIMKOM
obaBJpama (PyHKITHjE, C THM /1a CIOBEHAYKH TPEICETHUK MOXKE OUTH OTITYKEH
camo 30or Texxe nospene 3akoHa (Cumosuh, 2010, ctp. 213). ,,IIpousnasu
Jla ce OCHOB TpaBHE OJTOBOPHOCTH Tpencemanuka PemyOmuke, Omimo na je
320/ICBCH Y PEYHHK KPHUBHYHOT TpaBa, OWilo 1a je oapeheH Ha mupu HauuH,
Kao OITOBOPHOCT 3a IMOBpPENYy yCTaBa, Halla3W y HEMOINTOBalY KOTEHTHHX
HOpPMH YCTaBa, OJHOCHO M3PHUYUTHUX 00aBe3a — 3a0bpaHa M Halora — Koje
ycraB nponucyje. Te o6aBe3e ce MOT'y IOICINUTH Y ABE aITEPHATUBHE TPYyIIE.
JenaHe mpoucTHYy M3 HAJUIEKHOCTH MPECETHIKA KOje TIPUIAIajy KaTeropuju
BE3aHMX aKara, a JIpyre U3 ocTajux ojpenada ycTaBa yuje j€ MOLITOBAIE
u3pa3 omaHocTu ycraBy. KoHkpeTuzaluja KOreHTHHX onpenaba ycraBa y
KPUBUYHHUM M JIPYTUM 3aKOHHUMa OJIaKIIaBa IOKa3MBambEe CaJApKUHE 00aBe3a,
anu cama 1o ceOM HUje HEOINXOIHAa 3a HUXOBO Moctojame” (MapuHkoBHh,
2021, ctp. 7).

3. Yiora ycTaBHOTI cyaa y OCTYNIKY YTBphuBama
0/Ir0BOPHOCTH 1Ieda Ap:kaBe y yIOPeIHOM NPaBy

Kana je y nuramy yiora Kojy yCTaBHHU Cy[ MOXE HMAaTH HPUIUKOM
OINTyYHBamka O OATOBOPHOCTH mieda IpiKaBe, KOMIIApaTUBHA YCTaBHOCT
mpy’ka HaM MOTYNHOCT carjienaBama JiBa peliema. JeaHo, Koje ce OIHOCHU
Ha HAJIS)KHOCT YCTaBHOT CyJa Ja OIJIydyje O ONTyk0ama MpoTuB mieda
JpKaBe M JPYro, CXOAHO KOjeM YCTaBHH CYJl MMa CaMo MpPaBo Ja yYECTBYje
y TOCTYIIKYy OAJIy4YHBama O ONTY)KO0aMa MpoTWB mieda apkaBe. Y MPBOM
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Clly4ajy, YCTaBHHU CyJ OAy4yyje (CaMOCTaJIHO MM Y IPOIIUPEHOM CacTaBy)
0 ONTYXOHM MPOTHB TIeda ApKaBe KOjy je MOAHEO MapiaaMeHT (Hajuenthe gom
rpahana). Y npyrom je ciayvajy yaora yCTaBHOT Cy/la yika, jep HeMa IpaBo
Jla OTydyje O OArOBOpPHOCTH mieda apxkase, Beh mMa camo mpaBo 1a u3Hece
CBOj€ MUIIJbEHE O TOME Ja JIM je 1ied ApkaBe MOBPEAMO yCTaB, OAHOCHO
3aKOH, T€ J1a JIU Cy MOIITOBaHA MpaBUjIa MPUINKOM MOKPETama MOCTyIKa. Y
HaBeJIeHa JIBa pellekha y MOy HAAJIeKHOCTH YCTAaBHOT Cya Ja OIIydyje
0 onTyx06ama rpoTuB 1eda apxkase, Moryhe je cBpcTaTi U yCTaBHE CyJI0BE
OMBIIMX jyTOCIOBEHCKHX peryOnuKka. YCTaBHHU Cyld, y IyYHOM KararuTeTy
MOXe€ Jla ofIyuyyje o onTyxOama npoTtus meda apxase y CioBeHHjH, Y
Makenonuju u 'y Xpsarckoj. Mehyrum, y Cpouju u y Llpuoj T'opu® yiora
YCTaBHOT Cy/ia CBOJM c€ Ha yTBphuBame J1a Jiv je med apkaBe y 00aBbamy
CBOjUX (pyHKITMja MOBPEINO YCTaB, a KOHAYHY OMJIYKY O CAHKIHMjH JOHOCE
napnameHTn — Hapoana ckynmurtuna Cpbuje, onHocHo CkymmTuHa LlpHe
T'ope (Jmuunh & INunmumosuh, 2013, ctp. 31-32). V Pymynuju ce, penumo,
OJUTyKa O paspeliemny JOHOCH Ha pedepeHayMy Mociie CyCIeH3Hje KOjy je
M3BPIINO TApIaMEHT U MOcje KOHCyATanuje ca ycraBHuM cynoMm (Hukommh
& Manojnosuh, 2022, ctp. 372), oqtHOCHO nipenceaAnnka Pymynuje, y ciydajy
J1a je IOYMHHO TEIIKa Jiejia Koja KpIlle yCTaBHe oflpe1oe, MOTy CyCIIeHI0BATH
ca ¢pynkuuje [Nocnannuku gom u CeHar, Ha 3ajeIHUYKO] CETHUIIM, BehMHOM
IV1acOBa MOCJIAHUKA U CEHaTopa, a HAaKOH KOHCYNTalMja ca YCTaBHUM CyAOM
Pymynuje (The Constitution of Romania, 4n. 95). HapaBHo, TOCTOj€ ¥ yCTaBHU
CUCTEMH y KOjUMa YCTaBHHU CyJ HE YYECTBYje Yy MOCTYIKY OJJy4YUBarmba
MTOBOZIOM ONTY)KOW MOTUTHYTHX MPOTUB Teda apxkaBe, KakaB je OMO CTydaj
ca Ycrasom CpOuje u3 1990. romune, koju je mpensBuhao na OmIyKy O
oaroBopHocTH meda apxase qoHOCE rpahaHu Ha pedepeHIyMy, Wik YCcTaB
CP JyrocnaBuje u3z 1992. ronune, npema kojeM je npezacenHuk PemyOmrke
Morao OMTH paspelieH Iy>KHOCTH Kama CaBe3Ha CKYIIITHHA YTBPIU Ja je
noBpeano Ycras. Takohe, npema YeraBy CAJl oanyka o ontyx0ama mpoTHB
HajBUILIUX JIp>KaBHUX (PYHKIIMOHEPA MOXKe OUTH Y HaJJIS)KHOCTH MapjaMeHTa,
npu yemy ce [IpeacraBHUYKH JOM jaBiba y yi03u Tyxuoua, a CeHar y yno3u
cynuje, 0K ce y ylo3u mpezacenanajyher mojaBibyje nmpeaceqHuk BpxoBHor
cyzna (JAmuunh & INMununosuh, 2013, ctp. 28, 31-32).

3 Tlocrynak 3a yrBphuBame aa u je npeaceanuk Lipae Tope moBpeano YcraB Moke MOKPEHYTH
CkymuTvHa, Ha Opeior HajMame 25 mociaHuka. OmIyKy O HOCTOjamby MM HENOCTOjamy
nospezie YcTaBa JOHOCH YCTaBHU CyA U 0e3 oiylarama je o0jaBsbyje u 1ocTaBsba CKyNIITHHY U
npencennuky Lipue I'ope. [Ipencennuxka Lpue ['ope CkyniTuHa MoXke pa3peIinTy Kaja YCTaBHU
cyn ytBpau na je nospujenuo Yeras (Yeras Lipue Tope, 2007, unan 98, craBosu 3, 5 u 6).
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C o03upoM Ha TO Ja je yTBphHBame OATOBOPHOCTH Ieda aApKaBe
OCETJHMBO THUTAWkE, jep CE HAjHENIOCPEIHUje OJHOCH HA YCTAaBHU CTaTycC
jeIHOT Ba)XKHOT OpraHa JIp>KaBHE BIIACTH, YCTABHU Cyl OOMYHO OIUTydYyje O
OBOM MHTaBky KBATU(PUKOBAHOM BehHHOM. Y yCTaBHUM CHCTEMHMA y KOjuMa
YCTaBHU CyJl HE IOHOCH KOHAYHY OJTYKY O OATOBOPHOCTH mieda ApikaBe 3a
MOBpEY yCTaBa v Ipyre KpuBHIIE, Beh je iberosa yioray mocTynKy OTydnBamba
0 OATOBOPHOCTH IIeda JpKaBe CaBeTOJaBHA, 3a JJOHOLICHE OATYKE YCTABHOT
Cyza He 3axTeBa ce moceOHa, pa3nuunTa BehrHa o7 OHE Koja je MpornucaHa 3a
JIOHOIIICHE CBUX JIPYTUX ofuTyKa ycTaBHor cyaa (ITajanuunh, 2004, ctp. 132).
AKo pa3marpamo 3emJbe y KOjUMa OBa yJora yCTaBHOT Cyla MMa HajayXy
TPaaUIHNjy, a Y KOjMa YCTaBHHU CyJI IOHOCH KOHAYHY OJUTYKY O OTOBOPHOCTH
meda apxaBe, MOKEMO Ce€ OCBPHYTH Ha YcTaB AycTpuje, Koju npeasuha na
CaBe3HM IIpeICeTHUK MOXe Ja Oyjie ONTyKeH 300T moBpee YcTana, ako je Ha
3axXTEB jeTHOT O]l TapllaMeHTapHUX JoMoBa, CaBe3Hor Beha nin HanmonaaHor
Beha, TakBy ofnyKy nonena CasesHa ckymmTuHa. Oryka Mopa aa ce JoHece
y3 npucycTBo BehiHe wiaHoBa 00a pecTaBHUYKA Tela ¥ TO BEhnHOM 011 JBe
tpehune marux rmacosa. Ocylyjyha omryka YcraBHOT cyna Ayctpuje uma 3a
MOCJIENILy TyOuTaK Ciiy:k0e, a mpH oTexaBajyhiM OKOJIHOCTHMA U TyOUTaK
MOJIUTUYKKX TIpaBa. YCTaBHU Cyl, Mel)yTuM, MOke Ja ce 3aycTaBu caMoO Ha
yTBphuBamy noBpexae npasa. C apyre cTpaHe, Ty)k0a MOXe J1a ¢€ MPOLIHPH
U Ha paJmbe Hocuola (yHKIMje Koje Cy KpUBUYHONPABHO KaXKHUBE, Kaja je
WCKJbYUYCHO MOCTYNamhe PEJOBHUX KPUBHYHHUX CYJI0Ba U JEMHO j€ Ha/JIeKaH
VYerasuu cyn (CrojanoBuh, 2016, ctp. 40). Ocum Ayctpuje, CaBe3HH yCTaBHU
cyn Hemauke moxke fa cynu npencennuky Pemy0mmke, Kao mTo CMO IPETXOTHO
HaBenH, 300r HamepHe moBpere OCHOBHOT 3aKOHA WM APYror CaBe3HOT
3aKOHa, HA OCHOBY ONTYX0e K0jy ycBoju aBe Tpehune wianoBa bynaecrara
unu bynnecpara (Grundgesetz fiir die Bundesrepublik Deutschland, un. 61,
cT. 1). Yronuko cyn yrBpau kpuBuily CaBe3HOT MpeCEIHUKa, MOXKE Ja MY
omy3Me mpeacenHuuky ¢yHknujy. Mcto tako, moctoju moryhHoCT na cyn
IIpe JOHOIIEeHa KOHAYHE O/ITyKe I0HECEe OTyKy O IIPUBPEMEHO] MEpPH, KOjOM
ce CaBe3HU MpeAceTHHUK clipeyaBa Jia ajbe obaBsba qyxHocT (CtojaHOBHMA,
2016, ctp. 41). Y Uranuju ce moctynak yTBphuBama OArOBOPHOCTH mieda
IpaBe oKpehe o1 cTpaHe mapaamMeHTa, a OKOHYaBa Ce TOHOIICHEM OJUTyKe
VYerasaor cyma (OpnmoBuh & Pajuh, 2020, ctp. 124-125). Ilpeacennuka
PenyGiinke ctaBiba 1moj onTyk0y MapiiaMeHT, Ha 3ajeIHUYKOj CETHUIN 00a
JI0Ma, arcoJyTHOM BehMHOM I1acoBa CBHX CBOjUX 4JIaHOBA. 3aHMMJBUBOCT
y cinydajy Mramuje jecre ma y cyhemy mpencennuky PemyOmuke, ocum 15
penoBHUX Cynuja YCTaBHOT Cyda, Y4YecTByje joul W 16 uimaHOBa, KOju ce
OuWpajy Ha TOYETKY ITapIaMEHTAapHOT TEpPHOAd, Ha 3ajeTHHMYKO] CETHUITH
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MapJiaMeHTapHUX J0MOBa, n3Mehy rpalaHa Koju UCIymhaBajy ycaoBe j1a Oymy
nzabpanu 3a cenaropa (Constitution of the Italian Republic, 1947, un. 135).
Nmajyhu y Buay oBaj cactaB YcraBHoOr cyna Mranuje, Moxke ce TBPIUTH Ja
npeaceqHuky Pemy6nuke, nopen cyauja YCTaBHOT Cy/ia Kao 4IaHOBA JIpyKaBHE
uHCcTUTYLMje, cyau u Hapon (Ctojanosuh, 2016, ctp. 41).

VY yCTaBHHM CHUCTEMHMA y KOjMa YCTaBHHM CYyJI pAcCIojiaXe MyHHM
KaIraTeToM Jla OJUTydyje O onTyx0ama npoTuB meda apxase, oH he o Tome
U JIOHETH KOHAYHY OJUTYKYy. Y HEKHM yCTaBMMa CKCIUTHIIMTHO j€ YTBPHEHO M
JIEjCTBO OJUTyKE YCTAaBHOT Cy/Ja: MpecTaHaK MaHara meda ap:kaBe, IpecTaHak
Ty’KHOCTU TIO CWJIM YCTaBa, paspeuiewme Qpynkiuje uta. Jakme, moryhe je na
yCTaB NpeIBHIM MPEeCcTaHaK MaHara Imedy ap)KaBe ex constitutione, yKOIUKO
YCTaBHU CyJ YTBPJIU H-ETOBY OATOBOPHOCT, Ka0 IIITO je TO CiIy4yaj y XpBarckoj
(Ustav Republike Hrvatske, 2014, 4n. 105, ct. 5) u y Makenonunju (Ycras
Peny6nuke CeBepre Makesionuje, . 87, ¢T. 4), WiTu J1a caM YCTaBHU Cy/l U3PEKHE
CaHKIIM]y Y CBOjOj OITYIH, Kao mTo je To ciaydaj y Crnosennju. [Ipema Ustavu
Slovenije (1991), YcraBau cyn Moxe oy3eTu (GyHKUH]Y medy Ap>KaBe YKOIUKO
je onryx0a ocHoBaHa. Jlakie, y CloBeHHjH je OIBOjeHA pajrha OlCHHUBAbA
OCHOBAHOCTH OITY>K0€ O/ OITYKE O Ofy3uMamy (QyHKIH]je. 3a pa3iauKy Of OBE
Tpu HaBeneHe npkase, y Cpouju u y Liproj ['opu, ycTaBHU cyn outydyje camo o
MOCTOjamy MOBPE/E YCTaBa, a OUTYKY O CAHKIHjHU 1medy apxkaBe (pa3periemy)
noHocu mapnamenT (Imuanh & [Munmunosuh, 2013, ctp. 35-36).

4. Ynora YcraBHOr cyla y nocTynky yresphusama
oaropopuoctu meda ap:xxkase y Cpouju

YcraBom u3 2006. roguHe, yCTaHOBJBCHA j€ HOBA HAIJIC)KHOCT YCTaBHOT
cyla y Be3H C paspeliemeM mpeacennnka Pemybnuke! (Mapkosuh, 2007,
cTp. 37). AKo ce OCTaBM MUTAKkE Pa3Jiora J0AeJbHBakba YCTAaBHOM CyIy OBE
HAJJIEKHOCTH, OJrOBOP C€ MOXKE MpoHahM y caMOM OCHOBY OATOBOPHOCTH

4 Tlpema panujeM YcTaBy OUIIO je pedr O OTIO3HBY, @ HE 0 paspellewy npejcenanka Penyonuke. O
OIO3MBY Cy, cXoqHO YcraBy u3 1990. rogune, ogimy4yusanu HaponHa ckynmTruHa, Kao HaJUIeKHA
J1a IOKPEeHe MOCTYIAaK aKko OLICHH Ja je npeaceaHuK PenmyOnuke npekpiuno YeTas, kao U rpahanuy,
Koju je Tpebaiio na ce usjacHe Ha pedepenaymy. Kako Crojanosuh (2016) uctuue, HoBu YcTaB
ozxbaltyje IOCTyIaK ONO3MBa, KOjU je MEIIA0 eJIeMEHTE ITOJIMTHYKE U IPaBHE OIrOBOPHOCTH, TE
yCTaHOBJbABa HPOLEAYPY paspeliema meda IpxkaBe, Koja HCKIbYUHBO HPETIOCTABIba HETOBY
IpaBHY OAroBOpHOCT (cTp. 69). OaroBopHocT npeacennuka Peny6iuke npema Yerasy u3 1990.
KBanuduKoBaia ce Kao MOMUTHUKa, jep je HapomHa ckymiiTiHa MOIIa BpJo JIaKo Jia OLEHU U
akTe npenceanunka PermyOnuke ca KojuMma ce He cliaxke Kao kputerse YcraBa. HoBHM ycTaBoMm Ta
OITOBOPHOCT jecTe MmpaBHa (KPUBUYHA) U CaHKIIMja 3a TAKBY H-ETOBY OJTOBOPHOCT jECTE YIPaBo
pasperee (Mapkosuh, 2022, ctp. 333).
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npeacenHuka PenyOnuke — nmoBpenu Ycraea,” Oyayhu na je YcTaBHH cya
3aIITUTHUK YCTaBa, 0e3 003upa Ha To Ko YcraB noBpehyje (Mapkosuh, 2007,
ctp. 37-38).

[Toctymak 3a paspemieme npeacenHuka PemyOnnke Moxke 1a MoKpeHe
Hapogna ckymmtuna CpbOuje, Ha mnpemsor jeaHe TpehuHe HapoaHHMX
nocnanuka (Yeras, 2006, ui. 118). [Toctynak moune oHAa Kajja MpeiceTHuK
Haponne ckyniutuHe 10cTaBU YCTaBHOM CYIY aKkT O MOKPETamy MOCTYIKa
O/UTyunBama O IOBpeAM YcTaBa Ol CTpaHe IpeaceqHuka PemyOmuke.
VYkonuko YcTaBHU Cya YTBPAU J1a je TIOCTYIAK 3a pa3peuiemhe MpeaceHIKa
PenyOnuke mokpeHyT y cKiIaay ca YCTaBoM M 3akoHOM, akT Hapomne
CKYMNIITHHE KOjUM c€ TOKpehe mocTymak o/urydnBama O MOBPEAH YcTaBa
JI0CTaBJba C€ Ha OATOBOP NpesiceAHUKy PenyOnuke, y poky Koju YcTaBHU Cy/l
onpenu. HakoH ucTeka poka 3a 0roBop, MpeICeAHUK YCTaBHOT Cy/a 3aKa3yje
pacrpasy, Ha Kojy Mo3uBa npeaceHrka Pemyomnrke u npeacennika HapoaHe
ckymmruHe. [TorpebHo je nctahu na je y mocTynKy OTydnBama O IOBPEIH
VYcraBa ox cTpaHe npenacenHuka PemyOnuke, YcTaBHH Cyll OrpaHHYEH CaMo
Ha OJUTy4MBame€ O MOBpegama oipenada YcraBa Koje Cy HaBEIEHE y aKTy
Haponne ckynmruHe 0 mokpeTamy noctynka. Omiyky o moBpean YcTtaBa
Ol CTpaHe IpeCceTHIKa YCTaBHU CyJl MOpa Jia IoHece y poKy ox 45 naHa ox
JlaHa nojHoIewa akta Hapogne ckynmrune (3akoH o YerasHoM cyay, 2007,
1. 93-96). Jlo pa3pemema npenceanuka PemyOmuke 300or noBpene Ycrasa
nonas3u oHja kaga HapomHa cKynmTuHa JoHece OIyKY IJIaCOBUMA HajMamhe
nBe Tpehune Hapomnux nocnanuka (YcraB Pemy6nmuke Cpowuje, 2006, .
118).

Kao mro cmo mperxonHo HaBenu, y unany 118, y craBy 2 VYcraBa
(2006) mcTude ce ma MOCTyNaKk 3a paspeliemhe MpeaceqHuka PemyOmmke
,MOXe Ja mokpeHe HapomHa CKymmThHa, Ha TPEAJOr HajMambe jeIHE
TpehuHe HapomHmx mocmanumka™. Mako HaBeleHa ycTaBHa oxpenda Ha
NpPBH TOTIIENA JENyjeé CacBUM jaCHO, OHA OCTaBJba MPOCTOP 3a paszIHuUTa
Tymadewa. [IpBo, Moo OM ce 3aKkJbyuuTH Ja je 3a MOKPETame MOCTYIKA
3a paspelieme npenceannka PenyOnuke aoBosbaH mpemsior jeane tpehune
HapoOJHUX TIOCIaHMWKA, KaKo je 3akpydmsia W BeHemmjancka komucuja
(2007), mama je To y4MHWIA ca Pe3epPBOM 300T HEIOBOJHHO jacHE yCTaBHE

5 PenaTHBHO IIMPOKO W HEMOBOJHHO MPELH3HO MOCTaBJHCH OCHOB 33 Pa3peliCikhe MPEACCeIHUKA
PernyGnuike, MOTEHLHMjalHO OCTaB/ba IIHPH TMPOCTOP 3a IOKPETAHE IOCTYNKA HHErOBOT
paspeliea, HaKko je TakBa MOIYNHOCT y HOBH]joj ycTaBHOj pakcu CpOuje ocTaia npeBacxoqHO
xumnoretnyka (Mukuh, 2018, ctp. 5).
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onpende’. JIpyro, moMeHyTa ycTaBHA HOpMa MOXE C€ TYMauyuTH TakKo ja
jenHa TpehuHa HApOAHMX MOCIAHMKA CaMO IPEIaXKe MOKPETABE MOCTYIKA
3a pa3peliene npeaceaHuKa Pemyonuke, 10K OUTYKY O FbeTOBOM ITOKPETAY
noHocu Haponna ckynmiTuHa y CKiIagy ca ONIITHM YCTaBHHM IPaBHINMA
0 oany4uBamwy y oBoM oprany. Cnenehu muknujy ycraBue Hopme, Hapoana
CKYIIIIITHHA HUje JAy)KHA Jla TOKPEHE TOCTYIAaK 3a pa3peliehe MpeaceTHIKA
Peny0Omnmke cBaku myT KaJ1a TO IPEITIOKH jeJHa TpehrHa HApOTHUX ITOCITaHuKa,
jep dbopmynanmja mpema Kojoj OHa Modice TOKPEHYTH TIOCTYTaK yimyhyje Ha TO
Jla TIpeuIoT jeqHe TpehnHe HapOoAHMX TMOCIaHUKA caM o ceOu He oOaBesyje
HapomHy ckynmTuHYy Aa TakaB MOCTynak W nokpeHe. Mmajyhu y Bumy na
YcraBom (2006) Huje npeaBuleHO /1a ce 0 OBOM IMUTAKY OUTYUYje IOCCOHOM,
kBanugpukoBaHoM BehuHoM (4. 105), 3a moKpeTame MOCTYIIKA 32 pa3peliche
npenceaHnka Pemyonuke omydyje ce KBopyMckoM BehnHoM, makie BehuHoM
IJIaCOBa HAPOJIHUX MOCIAHWKA HA CEIHUIIM Ha KOjoj je mpucyTHa BehuHa o
YKymHOT Opoja HapomgHux mociaHwka. Ha taj HaumH, Ycra (2006) mpaBu
pa3nuKy u3Mel)y WHUIMjaTHBE 3a TOKPETAE MOCTYIKA MOJH3amba ONTYXKOe
MpOTHB meda pkaBe v JOHOIIEHA OIUTYKE O MOIN3a/ky ONTYXOe 3a IOBpeIy
VYerasa (CumoBuh & Opnosuh, 2023, 631). [Ipyrum peunma, TeK HAaKOH LITO
HapomHa cKyniTHHA MO3UTUBHO OJUTYYH, MOXKE C€ IOJHETH 3aXTeB YCTAaBHOM
CyIly J1a OIICHH Jia JIK je Jonuio o nospene Yerasa (Jmuunh & [Tumunoswuh,
2013, cTp. 33).

MehyTtuM, na HEMpPEIUM3HOCT yCTaBHE HOpPME Koja ypehyje mokperame
MOCTYIKa pa3pelemna npenceannka Pemyonuke Moxke a cTBapa oxapeheHe
npobneMe y mpakcu, noTBplyjy nyTtama u rpemke HapomHe ckymmTuHe
MPWJIMKOM 3aKOHCKOT pa3BHjama oBor mocrynka (CumoBuh & Oprosuh,
2023, 632). Hanme, 3akon o YcraBHoM cymy (2007, 4. 93, ct. 1) nponmcyje
na ,,JIOCTyMaK OJJIy4YHBama O TMOBpPEAM YCTaBa OJf CTpaHE IMPEICEeTHHKA
Peny6mmke mokxpehe Hapomna ckymmtuHa, Ha mpemior jemne Ttpehuae
YKynmHOT Opoja HapoaHuX mociaHuka™. Jlakie, W3 AMKIHje TOMEHYTOT
3aKOHCKOT pelliera Mponsiiasu na je HapomHna ckymmTiHa qy>KHa 1a TIOKpeHe
MOCTYMaK 3a paspellemhe TNpencennnka PemyOnuke kaga TO TPEANIOKH
HajMame jeqHa TpehuHa nmapmameHTapana. [laga y oun ga 3akoHOmaBall Huje
JIOCTIOBIIE TIPENHCA0 yCTAaBOTBOpUEBY (GopMyianujy, Koja YKIbydyje ped

¢ Komentapuiyhu unan 118 Yerasa Peny6nuke Cp6uje (2006), Benerjancka KoMUCHja HABOIH
na TpehrHa MOCIaHMKa MOXKE 3aXTEBATH MOKPETame IOCTYNKA MMIHYMEHTa 300T KpIICHa
VYeraa. Ona, Takolje, HaBoau J1a ,, YCTaBHHU CyJ1 3aTUM OJUTy1Yyje, WiIH je 6apeM Tako Benenunjancka
KOMHCHja pa3yMenia OBy He Oarll jacHo (hopMyircany oapenoy, 0 TOMe Aa JIU je AOLUIO 0 KpIIeHkha,
a Haponna ckyniuTrHa Taja MoXe J1a pa3pelny npezceanuka aporpehnackom sehnHom™ (Venice
Commission, 2007).
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moorce. HemocnenHOCT 3aKoHOIABIA MOTBplyje ¥ HAKHAAHO JOHET 3aKOH O
npenceaauky Pemyomuke (2007), koju mpeasuha na pa3peniemhe npeaceTHuKa
Peny0Grnrke Moxke 1a MpeIoKy HajMambe jeIHa TpehnHa HAapOTHUX MTOCITaHuKa,
aKo cMaTpa J1a je OH MOBPEeANOo YCTaB, a MOCTYIAK 3a paspeliene nokpehe ce
BehMHOM I1acoBa CBUX HAapOAHUX nocianuka (ui. 15, cr. 1). Kako Mapkosuh
(2007) HaBoam, 4ak u 1a je 3akoH o npenceqHuky Pemyommke (2007) mobpo
MPOTYMadno YCTaBHY OApen0dy O pa3pelieny npeacenHika Pemyonuke, Huje y
carnacHocTH ca YeraBoM (2006) na nocrtynak 3a paspenieme nokpehe Haponana
CKYIIIIITHHA ,,BeAWHOM TJIacOBa CBHX HApOTHHX TMoOciaHuka“, jep Hapomna
CKYIIIITHHA OJJTy4Yyje TaKBOM BehnHOM caMo y cily4ajeBuMa KOju Cy y YcTaBy
TakcaTuBHO HaBeneHu' (cTp. 33). MMajyhu y Buay Ja ce HA TOM CIUCKY HE
HaJlla3¥u MOKpeTame MOCTYIKa 32 paspellerne npeaceannka Pemyomuke 360r
noBpene YcraBa, HECYMILMBO j€ J1a je 3aKOHOAABAI| MPEKOPauno YCTaBOM
yCcTaHOBJbeH HopMaTuBHU okBHUp (Cumosuh, 2010, ctp. 215).

Ycraom u3 2006. TromuwHEe, Yy jEeAHO TOJMTHYKO THTAmkE OIHOCA
JIETUCIIATUBE U er3eKyTuBe, ymehe ce anonutuuku YCTaBHH Cyl, KOjU Tpeba
Jla yTBpJIM IOBpey YCTaBa oJ] CTpaHe npejcenHuka Pemyonmke, a moJuTHIKY
caHKIMjy 300r Te moBpene na m3pekHe Hapomna ckymmTmHa. MapkoBuh
(2007) uctuye ma O6u paspeniemne npenceannka Pemyommke Tpebano na Oyae
opnamheme OHOT OpraHa KOjH Tra je W h3a0dpao. A MOIITO Cy ra u3abpanu
Oupaun HEMOCPETHO, OHU OM Tpebaso Ja OMIydyjy M O HErOBOM ONO3UBY
(ctp. 37-38). Ucro munubewe nene u Cumouh u Iletpos, ¢ 003upom Ha
TO Ja HHUje y CKJIaAy ca JIOTMKOM MHCTUTyTa HENoCpenHO m3abpaHor meda
IpaBe, Aa ra paspemana Hapoxna ckymmruna. Illta je ca Hagenom mozene
Brnactu? (Jmuuuh & Ilunumnosuh, 2013, ctp. 37-38). Mehytum, ¢ 063upom
Ha TO Ja ce ycraBoTBopal Beh ompenenno na HaponHa ckynmTHHa CBOjOM
MOJIMTUYKOM TPOIIGHOM OJTydyje O paspellemy Npeaceanuka PemyOnuke,
oHIa je Tpebano, mo peunma Cumosuha (2010), ma 1meo mocTymak ocTaHe
HCKJbYYHMBO y HEHO] HajyexHocTtu (cTp. 222). Mapxosuh (2007), omer
HaBOIM Ja YKOJIWKO ce To onamrheme moxesbyje Ilapmamenrty, ono om y
nenuHu (TMOKpeTame MOCTyNKa, YTBphHBame moBpene YcraBa paspelleihe
300r oBpeze Ycrapa) Tpebalio Ja OCTaHe Y BeroBOj HAIJIEKHOCTH, OJJHOCHO
y HaanexxHocTu HapopHe ckymmTuHe, Kao IITO je ciy4aj ¢ OATOBOpHOIIhy
npenceanuka CAJl nmpen Konrpecom (ctp. 37-38).

7 HapozaHa CKyIIITHHA Y CBUM OCTAJIM CIIyYajeBUMa JOHOCH OZUTyKe BeHHHOM [NIaCOBA HAPOIHHUX
MOCJIaHNKA Ha CEJHULIM HA KOjOj je mpucyTHa BehuHa HapoxHuX nociaHuka (Ycras PeryOnuke
Cpb6uje, 2006, unan 105).
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[TocebHO je KPUTUKOBAHO TO ILITO YIPKOC MOCTOjalby OITyKe YCTaBHOT
Cyza, K0joM je OH yTBPHO ITOBPETy YCTaBa o/ CTpaHe npeaceHnka Penmyomike,
Haponna ckymmTrHa He paspelryje npencenHuka PemyOmuke, jep 3a TakBy
OJUTYKy Hema JiBe TpehnHe riacoBa HapomHuX nocianuka (Mapkosuh, 2007,
ctp. 39). Hakne, yak u kaga OW, XMIOTETUYKH, YCTaBHHU CYI yTBPIAMO aa
MOCTOjH MPaBHA OJITOBOPHOCT MPEICETHUKA, TOTUTHYKA BehrHa y TapiaMeHTy
MOXe OWTH MPOTHB paspemiema. 1o je pasior 3aliTo Cce OBaj YCTaBHH
MeXaHH3aM MOXKE CMaTpaTH CUMOOJIMYHUM MOKpUheM 3a MEXaHU3aM BJIACTH
KOj! JTOTyIITa NPEACEAHNKY Ja M3JIa31 U3BaH CBOJHX yCTaBHUX OBIamrhema
(ITejuh, 2025, ctp. 30). CyBuIIHO je U pa3mMarpaTd KOJIMKO C€ Ha Taj HAYMH
yren YCTaBHOT cyaa, Kao KOHAYHOT U HajKOMIIETEHTHHUjeT apOuTpa y BEe3H C
MUTakUMa MOBPEJIe Havyela yCTaBHOCTH MOXKE JIOBECTH y NUTame, Oyayhu 1a
OH, YMECTO OIUTyKe, J1aje MHUIIJbEH-E Koje popMastHO U He 0o0aBe3yje Haponny
CKYNILUTHHY KOja KoHauHO ojutyuyje (Mapkosuh, 2007, ctp. 39). Ocum Tora,
He pa3pemanajyhu qy>xaHoctu npencennnka Permyommke, Hapomna ckynmtraa
noBpelhyje ycraBHy oapea0y mpeMa Kojoj ¢y oJyTyke YCTaBHOT cy/ia KOHaYHe,
n3BpiuHe u onmreobasesyjyhe (Yeras, 2006, umn. 166, cT. 2), anu JONPUHOCH
U crnabibey ayTOpHTeTa M JISTUTHMUTETA TNpeacenHuKa PemyOmuke, koju
HacTaBJba Ja 00aBJba CBOjY (PYHKIIM]Y YIIPKOC MOCTOjalby YHILCHUIIE KOja ra
muckpenutyje (CumoBuh & Opnosuh, 2023, ctp. 637). Takohe, ¢ 063upom
Ha TO Jla KOHAYyHY OJUTYKYy JOHOCH NBOTpehHMHCKa mapiaMeHTapHa BehuHa,
MOXe ce ompaBaaHo pehm na je momuTHYKa OATOBOPHOCT IPEICETHHKA
PenyGnuke (mpukpuBeHo) yBeneHa Ha mana eépama. Kako uctuue Ilejuh
(2025, ctp. 57), HaBeAeHO NPEICTaBIbA JOJATHH aPTYMEHT Y MPUJIOT TOTpedu
Jla ce OBaj acleKT MOAeJe BIACTH BPAaTH HETOBOM MPABHOM CMUCIY, T€ Ja
ce YcTaBHOM cyny Win BpXoBHOM Cyty MOBEpH HaIJICKHOCT 32 OJNTyYUBAE
0 MpaBHO] (KpUBHYHO]) oAroBopHocTu Ieda apxase. Ca apyre cTpane,
CYIIPOTHO JI€jCTBO IPOM3BOAM OJUTyKa YCTaBHOT cyda KOjoM ce yTBphyje
Ja mpeaceaHuK PemyOnuke Huje moBpeano YcraB. Y TOM clydajy HEroBa
omnmyka obasesyje Haponny ckymmruny, Oyayhu na npencennuk PemyOmnmke
He Moke OutH paspereH nyxHoctH (CumoBuh & Opnosuh, 2023, ctp. 635).
Tume ce mocTynak okoHYaBa, jep HapoaHa ckyminTHHA HE MOXKE pa3peiIuTh
npeaceqHuka PenmyOnuke mpoTHBHO omiyn YcraBHOT cyna ([Ammumh &
[Munumosuh, 2013, ctp. 37-38).

[Ipemaa je pok KOjH je OCTaBJbEH YCTaBHOM CyIy 3a OJJIY4YHBaHHE
peNaTUBHO KpaTak, 3Hauaj MOJWTHYTE ONTYX0e MpPOTUB TpEICeIHUKA
PenyOnuke, koja MOXe Ja pe3ylTHUpa HETOBUM pas3pelieeM, OINpaBaaBa
ofpehuBame TaKo KPaTKOT pOKa pajy PElIaTHBHO OP30T OTKIamama JAUICME
Ja T je mpencennuk PemyOnuke moBpenno YcTtaB. YCTaB je caMO HAJIOXHO
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YcTaBHOM cyay Ja TOCTYIIM y TOM Tepuoay, anu YcraBom (2006) Huje
npenBul)eHo IITa ce JeNaBa ako ce€ YCTaBHU CyJl OIJIYIIH O Ty CBOjy 00aBe3y.
VY HEIOBOJPHO KOHCOJNMIOBAaHHM YCTaBHUM JEMOKpaTHjaMa paj YCTaBHOT
Cy[a 4ecTo je MOJUTHU30BaH, P yeMy Tpeba UMaTH y BUAY U YMIbEHUILY 1
npeacenHuk PenyOnuke yaectyje y uzoopy 10 ox 15 cynuja YcraBHor cyna.
Otyna, YcTaBHH CyJl MOXE J1a ONICTPYHpa MOKPEHYTH MOCTYIAK pa3pelickha
npeacenHuka PemyOnuke, jep 0e3 meroBe OTyKe MOCTYNak He OM MOTao
na Oyne HactaBibeH (CumoBuh & Oprosuh, 2023, ctp. 633). IIpema Tome,
3a paspeleme npeaceqHuKka PemyOnrke HEONMXoAHa Cy JIBa YCIIOBA: OJUTyKa
YcraBHOT cyiaa O TOCTOjakby MOBpelne YCTaBa Of CTpaHE MPEICeTHHKA
PenyOnuke n ommyka HapomHe CKynIITHHE O H-ETOBOM paspellemy. 3aTo U
aKo O YCTaBHU CyJl JOHEO OJUTYKY O TIOBPEIU YCTaBa O CTPAaHE MPEACEIHUKA
PenyGnnke HakoH ucTeka poka ox 45 nana, HapoaHa ckymmtiuHa He 01 Moriia
OJUTy4YMBaTH O pa3peliewmy mpenceanuka PemyOmuke, jep Ou paspeuieme
npencennnka PemyOnmmke y ToMm ciydajy OWiio HEycTaBHO 300T TMOBpene
VYcraBom ycranossbeHe npoueaype (Cumonuh, 2010, ctp. 221).

Hako mocrojehe ycTaBHO pelliemhe OCTaB/ba MPOCTOP 3a CBCHTYATHY
OTICTPYKIIH]y IOCTYIIKA O] CTpPaHe YCTaBHOT CyJia, Y TEOPHjHU Ce yKazyje 1a Ou,
¢ 003upoM Ha 3Ha4Yaj KOjH OBaj OpraH UMa y MPAaBHOM CHCTEMY U YHHHCHUILY
1a je Beh yKJby4eH y OJHOC OATOBOPHOCTHU TpenaceaHuka PemyOnuke, Ouino
OIpaBJaHO pa3MOTPUTH MoryhHocT na My Oyne IoBepeHa KOHA4YHa ped y
MOCTYTIKY yTBphHBama oAroBopHOCTH. HapaBHO, 1O MPETHOCTAaBKOM 1A je
OCHOB OITOBOPHOCTH JIC(PHMHUCAH JIOBOJHHO MPELU3HO J1a OH CE O lheMY MOTJIO
OITyYMBATH y TOCTYIKY MPAaBHOT KapakTtepa. Moxe ce, CTora, 3aKJbyquTH
KaKo je TpOoNyIITeHa IaHca jJa ce HOBUM YcrtaBoM (2006) oBO muTame
perynuiie Ha MPUKJIaaH HaunH, y3uMajyhu y 003up yrnopenHy npakcy, Kao u
noctojehe Teopujcke konuenuuje (Tpunkxosuh, 2009, ctp. 311).

5. 3ak/pyqak

[Tpemaa peTko ocTBapuBaHa y MPaKCH, U3y3€THO 3HAYajHA HAJICKHOCT
YCTaBHOT Cy/Ia jeCTe HeroBa MOTYNHOCT OTydyuBama 0 ONTyX0ama MpOTHB
meda ap)kaBe. YCTaBHONPABHH OCHOB OJITOBOPHOCTH Iieda ap>kaBe TrOTOBO
je y CBUM aHaJM3UPaHUM 3eMJbaMa YOIIIITeH U HEOBOJBHO Mpenu3upad. Ha
HOCHOIIMMA BIJIACTH, KOJU MMajy HAJUIC)KHOCT Ja OIYy4yjy O OATOBOPHOCTH
meda apkaBe, jecTe 1a TymMadye OBe YOIITEHE oApeoe.

YnopegHomnpaBHa aHaNIM3a MOKa3yje /1a eBPOIICKU YCTaBHU CUCTEMHU HE
MO3HAjy jeIMHCTBEH MOZEN ydyeniha yCcTaBHOT Cy/a y OCTYNKY yTBphuBama
oAroBopHocTH 1meda apxase. Pasnuke ce orenajy Kako y caMOM MPHCYCTBY
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YCTaBHOT' Cy/la Yy OBOM MOCTYIKY, TaKO M y 00MMYy oBiamhema Koja cy My
MOBEpeHa. YMpaBo O TUX OBJamhema 3aBUCH CTENEH MNpaBHE NPHUPOJE
MOCTYTKa YTBphHBamka OArOBOPHOCTH 1eda JpxKaBe, ONHOCHO MOTYhHOCT 1a
Ce 0Baj MMOCTYMAK 3aIITHTHU Off IPETePaHOT MOJUTUIKOT YTHUIA]a.

Kana je peu o ycraBHonpaBHOM periewy y PenmyOmuuu Cpouju, Mmoxke
ce 3aKJbyYyUTH Ja je, YNpPKOC HacTOjalby YyCTAaBOTBOpIA Ja YCIIOCTAaBH
NpaBHY OATOBOPHOCT TMpeAceqHuka PermyOmuke, moctojehn Mmexanuzam
ErOBE OJITOBOPHOCTH y 3aBPIIHOj (a3u CBEIEH Ha TOJUTHYKO IHUTAE,
jep o moBpenu YcTaBa Kojy je YTBPAMO YCTaBHH CyJ MOJUTHYKY CAHKIHU]Y
paspeniema uzpuue Hapoana ckynmTuHa. AKO ce yCTaBOTBOPALl ONPEIEINO
na HaponHa cKynuTHHa CBOjOM CII000HOM MO TUYKOM ITPOIICHOM OJLTy4Yje
0 paspeniemy npeaceaHnka PenmyOnuke, oHAa je YMTaB MOCTyHakK Tpedao
Jla OCTaHE WCKJbYYMBO Yy HCHO] HamIeKHOCTH. OBaKkBO pelICHE JTOBOAM
JI0 HOPMaTUBHE HEAOCIEIHOCTH y ofHocy u3Mely Hapoane ckymimtuHe u
YcraBHOT cyna. YmMecTo na YeraBHU cyfl Oy/ie HCKJbYYHBH 3alITUTHAK YCTaBa,
Oynyhu 1a je memy noBepeHa pyHkIuja KouTpose paga Haponne ckynmrune,
Hapomna ckymmTrHa je Ta koja y OBOM CIydajy Tpey3uMa KOHTPOIHY
GyHKIMjy W Jaje KOHAauHy ped Yy IMOCTYNKY 3a pa3pellere MpeAceIHHKa
Peny6mnuke, nako ce YcTaBHH Cy/ IIpe TOTa W3jaCHHO O HbETOBOj OATOBOPHOCTH
3a moBpeny Ycras. [lo3utuBan acriekT nocrojeher moaena Moxe ce orneaaTu
y TOM€ IITO OM He3aBUCAH YCTaBHU cyl, GOpMUpaH MpeMa CTPyYHUM, a He
MOJUTUYKUM MEpUIINMa, TPeOalo 1a 0CyjeTH MPeTBapamke, y OCHOBH, IIPaBHE
OZITOBOPHOCTHU TpesceqHrKa PenyOirke y 4UCTO MOJUTHYKY OATOBOPHOCT.
Nnak Ou HajorMYHUje U HAjUCTIPaBHU]E peIllehe OMITO /1a OTyKa YCTaBHOT
cyna obasesyje HapoaHy ckymimuTuHy, Te Ja y Clly4ajy yCTaBHOCYICKOT
yTBphHBama moBpene Ycraa of CTpaHe IpeaceaHnka Pemyonuke on Oyne u
paspertieH on ctpane HapoiHe cKkymuTruHe, in Yak Ja, 1o yIJieAy Ha CyceTHe
3eMJbe, MaHIaT meda apKaBe MpecTaHe 1Mo CHITU YcTaBa (ex constitutione).

be3 063upa Ha To wto y Penyonunm CpOuju jour yBek HUje IOILIO 10
MOKpEeTama MOCTYNKa yTBphHBamka OATOBOPHOCTH Tpenceannka Pemyonuke,
rae Ou mocrojehe ycraBHOIpaBHE Ofpende MOINe Ja 3aKHUBE, jOII YBEK
MOCTOjY MPUJIMKA J1a C€ YOUSHN HOPMATUBHU HEJIOCTAIIM OTKIIOHE Y TIOCTYTIKY
Oynyhe ycraBue peBusuje. Ha Taj Ou ce HaYMH yCIOCTaBHO JOCICTHHU U
MpaBHO yTeMEJLEHUJU MOJIET OITOBOPHOCTH 1ieda IpkaBe, y KojeM Ou yiora
YcraBHOT cya Onia jacHWje U CBPCUCXO/IHU]E AeUHHICAHA.
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University of Pristina, Head Office in Kosovska Mitrovica, Faculty of Law, Kosovska
Mitrovica, Serbia

THE CONSTITUTIONAL CONCEPT OF THE
RESPONSIBILITY OF THE HEAD OF STATE

ABSTRACT: In addition to its primary jurisdiction, the Constitutional
Court also exercises certain specific competences, one of which is its
jurisdiction to adjudicate cases involving high-ranking state officials.
In this paper, the author analyzes this very particular competence of the
Constitutional Court, directed at determining the responsibility of the head
of state. The subject of the research encompasses the constitutional and
legal grounds for initiating proceedings concerning the responsibility of
the head of state, the authorized entities, the required majority, and the
procedure for adopting a decision on the indictment against the head of
state. The research aims to identify, through the application of the positive-
law and comparative-law methods, the similarities and differences in the
existing normative solutions of certain European countries. In the final part
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of the paper, special attention will be devoted to how this issue has been
addressed in the Republic of Serbia, as outlined in the 2006 Constitution.
By examining existing solutions and their potential shortcomings, the
author aims to highlight the need for possible constitutional reform in this
matter in the Republic of Serbia.

Keywords: constitutional court, head of state, responsibility of the head
of state.
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