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LEGAL STATUS OF COMPLIANCE
OFFICERS - OPEN ISSUES

ABSTRACT: Legislators only sporadically regulate the compliance
function within companies, primarily in the financial sector. The primary
task of compliance officers (CO) is to ensure that the overall business
operations comply with legal norms. When discussing the potential liability
of compliance officers, it is necessary to analyze their legal position within
the corporation. The liability of compliance officers should primarily be
considered as the employee’s responsibility towards the employer. From
the perspective of corporate law, the theoretical background should focus
on whether compliance officers have a distinct legal status within the
company. The authors aim to contribute to the discussion on potential
changes in corporate governance, where corporate officers such as
compliance officers gain more influence, and to raise awareness of the
precarious position of compliance officers under current solutions of both
the Anglo-American and Continental European models.
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1. Introduction

The legal position and role of corporate officers became a focus of recent
debates in judicial rulings and scholarly writings. This paper focuses on the
corporate officers, which are internal employees of the companies, but which
are not simultaneously members of the management and supervisory boards.
Examples would be Chief Financial Officer, Chief Compliance Officer, Chief
Marketing Officer and others. This paper shall elaborate on open issues of
legal position and liability of corporate officers on the example of a compliance
officer (further: CO). Legislators only sporadically regulate compliance in the
company, mainly in the financial sector. In contrast, for other companies, the
decision on the constitution and functioning of the compliance system is left to
them. Compliance function has USA origins, with an increasing number of CO in
companies, but there is still no unanimous definition of compliance in literature
or legislation. Generally, compliance refers to a system of policies and controls
that an organization puts in place to ensure that the overall conduct of business
is in accordance with law (Baer, 2009, p. 958). There has been a debate over
whether compliance is just about fulfilling legal obligations or does it also have
to focus on ethics and corporate culture (Haugh, 2021, p. 6). Some argue that
compliance means a broader duty to the common good, aiming to prevent the
company from doing meaningful harm (Brener, 2019, p. 971). Besides the content,
organization of compliance systems vary greatly throughout the companies. Some
companies have compliance departments, and some employ only individual COs
(Derencinovi¢ Ruk, 2015, p. 710). The challenge is how to establish a standard for
the compliance function and how to establish the legal status and liability of COs.
The authors aim to clarify the latter by using the comparative legal method and
draw conclusions from the American perspective, as a representative of Anglo-
American countries on the one hand, and German and Croatian perspectives, as
representatives of the Continental Europen model on the other hand. The authors
aim to contribute to the discussion on the possible place of COs in the change
of corporate governance of the companies. The analysis should demonstrate
whether the current position of COs is satisfactory, and to point out troublesome
development regarding the exposure of COs to both civil and criminal liability.

2. Who must set up the compliance system?
Only some joint-stock companies must set up a compliance system on
the EU level. An example would be companies which conduct investment

services under the application of MIFID regime (MIFID I in article 13/2,
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MIFID II in article 16/2). From the American perspective, the compliance
function is developing ad hoc, primarily due to criminal prosecutions for the
companies and their officers (Baer, 2009, p. 964). Compliance was, for the
first time, anchored in the USA legislation with the introduction of the Federal
Sentencing Guidelines revision in 1991, which prescribed the possibility of
imposing a milder sentence if the board of directors could prove the existence
of a corporate compliance program. These guidelines expressly provided
for the function of a “Chief Ethics Officer” or “Chief Compliance Officer”.
According to the US understanding, a CO was, therefore, a mandatory element
of a compliance organization (Langenhahn, 2012, p. 28). Still, although it
is never wrong to set up a compliance function, it is also not clear for the
prevailing number of companies which must set up a compliance function.
The answer can further depend on the applicable national law and the type of
business activities of the company.

Who must set up the compliance system within the company? There is
no explicit obligation for the managers to form a compliance system within
the company. Still, there is a growing opinion in theory and practice that
managers in two-tier and directors in one-tier board system could be held
responsible for the organization of an adequate compliance system in order to
ensure the legality of the company’s actions, both with third parties and within
the companies among various stakeholders (Fleischer, 2014, p. 322). In that
regard, it has been argued that the compliance functions for managers and
directors stem from their organizational duties towards the company (Hopt,
2023, p. 1).

From the American perspective, the crucial case was the Caremark case
in 1996.! Under the Caremark case, it was found that directors have fiduciary
duty to ensure that the company established a system in order to ensure the
compliance with the law. Caremark case discussed some significant issues
that continue to have an influence and significance in a contemporary law,
among other things, how much to spend on compliance, and also the manner
and time of drawing the management’s attention to certain compliance
issues (Langevoort, 2018, p. 730). Following the Caremark case, scholars
debate that the task of board of directors is not only to ensure the existence
of the compliance function, but also to ensure that it is actually performed
functionally and successfully (Baer, 2021, p. 339).

' In re Caremark International Inc. Derivative Litigation, 698 A.2d 959 (Del. Ch. 1996).
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From the German perspective, a seminal case is the LG Munich I from
2013.2 The German court ruled that the members of the management board
are liable for damages due to the failure to set up a compliance system (for
monitoring of employees) within the company. LG Munich I judgment
provides an important reference point for further discussion on the scope of
compliance obligations under (stock) company law. Although the LG Munich
I did not determine the origin of compliance duties within the German Stock
Corporation Act, scholars argue that this should be derived from § 76 (1)
and § 93 (1) Stock Corporation Act (Fleischer, 2014, p. 323). § 76 (1) Stock
Corporation Act provides that the management board manages the affairs of
the company on its own responsibility and § 93 (1) Stock Corporation Act sets
the standard of a prudent and conscientious manager diligence, coupled with
the standard of business judgement rule for protecting managers from liability.
The supplementary provision can be found in § 91 (2) Stock Corporation
Act stating that one of managers’ important obligations is to take suitable
measures, in particular setting up a monitoring system in order to identify
developments that endanger the continued existence of the company in time
(Goette, Habersack & Kalls, 2023, §91 AktG, Rn 63).

Management board must make all fundamental decisions on the
establishmentoforganizational complianceandregularly verifyitseffectiveness
(organizational, systemic and supervisory responsibility) (Fleischer, 2014, p.
323). Apart from the management being able to decide on the internal division
of tasks and work and to assign primary responsibility for the compliance
task to a particular member, it may appoint a CO who establishes and further
develops the compliance system (Hess, 2019, p. 8). It is the management’s
discretionary right to appoint a CO, but such organizational measures do not
exempt him from overall supervision, which is especially actualized when he
becomes aware of violations of the law and deficiencies in the compliance
organization (Fleischer, 2014, p. 323-324). Also, it should be noted that the
German Corporate Governance Code also sets the basis for the management
board to ensure that the company is in compliance with all provisions of law
and internal policies of the company (The German Corporate Governance
Code, 2022, Principle 5).

From the Croatian perspective, the relevant norms for determining who
must set up a compliance system would be Article 240 and Article 252 of

2 LG Miinchen I, 10.12.2013 — 5 HK O 1387/10. Downloaded 2023, May 25 from https://dejure.
org/dienste/vernetzung/rechtsprechung?Gericht=LG%20M%FCnchen%201&Datum=10.12.20
13& Aktenzeichen=5%20HK0%201387/10
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the Croatian Companies Act (Grgi¢, 2014, p. 47), as the counterparts of the
§76 and §93 of the German Stock Corporation Act. As in the German role
model, the Croatian Companies Act in these articles sets the standard of due
care that management board members must apply in managing the company.
The same reasoning can be applied to Croatian joint-stock companies as in
German scholarly writings, where compliance functions for managers stem
from their organizational duties towards the company. Thus, the management
board has a task to carefully select, instruct and supervise the compliance
system and the COs, to ensure that the delegation of authority is carried out
adequately (Grgi¢, 2014, p. 42). As in Germany, the authors support the same
conclusion for Croatian companies, that the liability for company compliance
ultimately rests with the company’s management board (Derenc¢inovi¢ Ruk,
2015, p. 739). However, such a conclusion does not exclude potential CO’s
civil and criminal liability, which shall be further elaborated.

3. Legal status of Compliance Officers

Generally, corporate statutory law is a primary source for analysing the
status and liability of various company stakeholders. Companies increasingly
employ COs in all business areas. However, corporate laws do not regulate
compliance functions or CO. Thus, the legal status of COs is an open issue.
The authors shall find an answer to COs’ status and consequent liability in
analysing applicable national laws, primarily corporate and labour law, by
comparing American law on the one hand with German and Croatian laws on
the other.

3.1. The US perspective

Delaware, as the leading state for corporate law, has introduced one-tier
board system having board of directors to manage and supervise company’s
business (8 Del. C. § 141.). According to Delaware Code, titles and duties of
“officers” are left to bylaws and resolution of the board of directors (8 Del.
C. § 142.). In practice, this positions could be, for example Chief Executive
Officer (CEO) and Chief Compliance Officer. Thus, when a CO is recognised
as an officer by the company’s bylaws or resolutions of the board of directors,
his/her position should be analysed as the position of the corporate officers,
which enjoy a special legal status.

Generally, the status of non-director corporate officers in American law
is somewhat unclear. It has been considered that those who hold the position
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of corporate officers are accountable for a higher degree of duty towards the
company than those who are employees only. In fact, it has been repeated
that the officers owe the corporation the same fiduciary duties as directors
(Sparks & Hamermesh, 1992, p. 217). This is due to the change in corporate
governance of US companies where the board of directors, once considered
to have the ultimate control and to act as the management body, transformed
their position into a more supervisory body that constantly delegates more
powers to various corporate officers (Shaner, 2014, p. 286). Corporate officers
become the most important figures for the company’s proper functioning, as
they have the best access to relevant information and the power to act on them
(Eisenberg, 1990, p. 949). Thus, it is no surprise that the same mechanism
for control over directors is being introduced for control over officers —
imposing fiduciary duties on officers that should ensure they conform with
their duties towards the company (Johnson & Ricca, 2007, p. 665). However,
surprisingly, only a few cases deal with the officer’s fiduciary duties and
liabilities. Consequently, the exact nature of their fiduciary duties and liability
remains unclear.

The US gave birth to a corporate compliance function, so it is no surprise
that we find the US at the head of possible change for the status of COs within
the corporations. On January 25, 2023, the Delaware Court of Chancery
delivered a ruling In re McDonald’s case.’ In that case, the defendant was a
corporate officer with the title “Global chief People Officer”. The plaintiffs
allege that the defendant breached his duty of oversight by ignoring red
flags about sexual harassment among the staff working in the company. It is
crucial to note that in this case, the judge discussed corporate officers’ status
and duties, such as the company’s CO and Human Resources Officer. The
judge held that corporate officers owe the same fiduciary duties as directors,
which includes a duty of oversight (McDonald’s case, 2023, p. 2). It further
explained that the difference between officers and directors is in the scope of
the duty of oversight, where the director should have a significantly broader
scope than officers in charge of a particular part of the company’s business
and organisation.

Such a decision could have a fundamental impact on the position of CO
and other officers in the company as it is the first time that the judicial practice
considered that the CO and Human Resources officers have a fiducial duty of
oversight, al pari with the directors, although with different scope.

3 In re McDonald’s Corporation Stockholder Derivative Litigation, No. 2021-0324-JTL, 2023
WL 387292 (Del. -Ch. Jan. 25, 2023).



LEGAL STATUS OF COMPLIANCE OFFICERS — OPEN ISSUES

However, there are serious objections from the COs to hold them liable
for company supervision. The prevailing standpoint taken by the COs is that
they should encourage the company and its employees to conform with the law
and behave ethically, but without having the liability for supervising others
(Martin, 2015, p. 192). Such a standpoint was in accordance with Caremark
case, under which the board of directors remain liable for establishing and for
the efficacy of the compliance function in the company (DeMott, 2013, p. 64).
It is yet to be seen how shall McDonald case shake these presumptions.

The liability of corporate officers, which stems from their fiduciary
duties, shall be evaluated through the law of negligence (Eisenberg, 1990,
p. 948). In other words, CO’s liability shall depend on whether he/she acted
negligently coupled with the requested degree of negligence (simple or gross
negligence or intent) to trigger their liability towards stakeholders. The COs
advocate that they should not bear liability for simple negligence but solely for
gross negligence or intent (Pacella, 2020, p. 25). However, the issue remains
unsettled in the US.

An additional challenge is how to determine criteria for CO’s duties as
compliance functions remain an unregulated profession. The consequence
is that the lines are often blurred between compliance and other important
functions in the company (Pacella, 2020, p. 25). After the McDonald case,
authors argue that the question shall arise as to who is liable for supervising
the company — directors or the COs? One thing is clear, the position of CO
is getting more precarious as we witness the broadening of their duties and
consequent liabilities.

3.2. German and Croatian perspective

There is a significant difference in the term “officer” meaning between
American and German corporate law. Opposite to the American perspective,
German corporate law does not recognize “officers”. Germany has introduced
a two-tier board system which distinguishes management and supervisory
board and their members (§ 76 and § 95 Stock Corporation Act). The legal
status of the members of these boards is heavily regulated and discussed.
However, no one is designated as the “officer” within or outside these boards.
Thus, German corporate law does not recognize “officers”, so officers have no
special legal status within the company.

Croatian corporate law differs from its German role model in the
regard that the Croatian Companies Act allows the choice between two-tier
(Management and Supervisory Board — Articles 239 and Article 254 of the
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Croatian Companies Act) and one-tier board system (Board of Directors —
Article 272a of the Croatian Companies Act) for managing the joint-stock
companies. According to the one-tier board system, within the board of
directors, the law recognizes the difference between the non-executive and
executive directors (Article 272.1 of the Croatian Companies Act), where
the latter could be translated from the Croatian term ,,izvr$ni direktor” to
American term “Chief Executive Officer” (CEO). The Croatian Companies
Act regulates the legal status of the Croatian CEO. Still, the notion of CEO
cannot be equalled with the term “officer”, as the Croatian corporate law leaves
no room for establishing any other “officer” within the corporate structure
of the joint-stock company. Thus, although Croatian corporate law has some
elements of the American approach, regarding the possible legal status of COs,
the conclusion aligns with German corporate law. More precisely, the CO
cannot enjoy a special legal status within the company, as can the “officers”
in American law.

As previously stated, under German and Croatian company law, the duty
to establish a compliance system in the company is upon the management
board. The management board has extensive discretion in designing the
compliance system, depending on the size of the business, available resources,
number of employees and others (Hauschka, Moosmayer & Losler, 2016, §36,
Rn 16). In practice, members of the management board delegate this duty to
one of them (horizontal delegation) or, which is more often, to a subordinate
such as the Chief Compliance Officer (vertical delegation) (Gomer, 2020, p.
380). In both cases, the liability for establishing a compliance system and
the duty to ensure the legality of the company’s business remains with the
entire management board (Goette, Habersack & Kalls, 2023, §91 AktG, Rn
85). Management board members should always monitor the effectiveness of
the compliance system (Hauschka, Moosmayer & Losler, 2016, §36, Rn 13).
Thus, member of the management board cannot relinquish their liability due
to the fact they delegated compliance duties to a CO.

Under German law, COs are more often connected to the company over
an employment contract rather than any management function (Van der Elst,
2009, p. 244). Thus, when a company has organised an internal compliance
system, the COs are usually seen as company employees (Giesen, 2009, p.
102). However, there is no universal compliance system or list of CO’s duties,
meaning that the actual content of employment contracts between CO’s and
companies can significantly vary (Fecker & Kinzl, 2010, p. 15). Consequently,
the scope of CO’s duties and liability shall depend upon the content of the
employment contract in a particular case.

8



LEGAL STATUS OF COMPLIANCE OFFICERS — OPEN ISSUES

In cases where the employment contract provides no answer on the
duties and liability of COs, as both German and Croatian corporate laws
do not regulate COs, the authors argue that general labour law provisions
should apply. The main issue is whether COs enjoy the same privilege as
other employees of limiting their liability for performing duties towards
the employer/company. Under German law, a person who intentionally or
negligently infringes his obligations is liable for damages (§ 823 of the Civil
Code). However, within the labour law, the court practice has developed a
limited liability regime for employees, where the employees are liable for
the entire damage only in cases of gross negligence and intent (Giesen, 2009,
p. 103). On the other hand, they cannot be held liable for simple negligence
in performing their job. The same solution is adopted in Croatian labour law
(Article 107/1 of the Labour Act). However, in both legal systems, it is often
hard to qualify in which category of negligence particular employees’ actions
fall in.

A specific issue arises regarding the independence of COs in relation
to the management board. The authors emphasise that COs should always
maintain professional independence, meaning that no company organ should
be able to compel the CO to reach a certain result of the legal assessment
(Hauschka, Moosmayer & Losler, 2016, §36, Rn 48). Other than professional
independence,a CO is due to follow instructions from his employer, represented
by the senior officers of the company, usually members of the management
or supervisory boards or the board of directors (Dieners & Lembeck, 2022, p.
59). If a decision made by the CO is based upon the employer’s instruction,
that would be a valid ground for avoiding civil liability of the employee
towards the employer. If the level of independence of COs is higher, one
could argue that they are entitled to invoke the business judgement rule to
prove they applied appropriate duty of care (Fecker & Kinzl, 2010, p. 20).
Further, it must be assessed if the CO has the authority to issue instructions
and to effectively prevent legal violations within the company, as it can also
contribute to his/her civil and criminal liability (Biirkle, 2010, p. 7).

Even if the CO is required to be independent of instructions by other
company organs, the management board remains liable for the compliance
of the company business with the law (Goette, Habersack & Kalls, 2023, §91
AktG, Rn 85). The level of independence in performing the tasks should not
affect the right of the CO as an employee to limit his liability towards the
employer (Giesen, 2009, p. 105). In this line, ESMA interprets for companies
under the MiFID regime that in cooperation between the CO and the
management, the management team “holds ultimate executive responsibility”

9
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(ESMA Guidelines, 2021, p. 19). From this, one could conclude that even if
the COs have a high degree of independence from the management boards
in performing the compliance function, the management board retains the
liability towards the company regarding the compliance function. However,
an open issue remains how to recognise the level of independence of the CO
in a particular case and the criteria for assessing if he/she applied an adequate
duty of care.

Finally, following the BGH decision from 17.7.2009,* a new issue has
been discussed — can CO be recognised as a guarantee under criminal law.
Criminal law recognises a guarantee duty for crimes of omission (Martinovic,
2015, p. 116). In that regard, can the CO be held liable for omission due
to failure to prevent the company from criminal acts? The BGH stated that
whether the CO can qualify as a guarantee depends on the scope of duties of
the CO in particular cases. If the CO’s job description is to prevent criminal
offences by the company and its employees, then the qualification of the
CO as a guarantee under criminal law becomes possible (Fecker & Kinzl,
2010, p. 14). This decision stirred a debate regarding the criminal liability
of COs, without a conclusion, except that this standpoint exposes the CO to
considerable criminal liability risks (Hauschka, Moosmayer & Losler, 2016,
p. 12).

In Croatian companies, the number of employed COs is constantly rising,
which is in line with raising awareness of the importance of corporate culture
(Culinovié-Herc & Madzarov Matijevié, 2021, p. 453). As to the legal status
of COs in Croatian companies, authors argue that the same reasoning as for
COs under German theory and practice should apply. Additionaly, Croatian
Compliance Guidelines were issued in 2021, containing basic principles for
implementing compliance systems in the companies. Guidelines are a result
of private initiative and represent a voluntary soft law source of additional
information to companies and COs.

As it has been repeatedly stated, the relevant source of COs duties and
possible liabilities is a contract, usually an employment contract, concluded
between the CO as an employee, and the company, as the employer. We can
argue that CO might have civil or criminal liability depending on the contract’s
wording. Thus, the authors strongly recommend that both companies and COs
carefully draft their contracts, with a special focus on the exact duties of COs
and protocols towards managing bodies of the company for reporting any
questionable activity.

4 BGH, Decision from 17.7.2009 — 5 StR 394/08 (LG Berlin).
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4. Conclusion

There are crucial differences regarding the legal status of COs in
American law on the one hand from German and Croatian corporate law on
the other. Under American law, led by Delaware corporate law, if a CO has
the status of a corporate officer under the company’s bylaws or resolutions
of the board of directors, the CO has a distinguished role in the company. Its
duties and liability surpass that of the employee, and it has been confirmed in
court practice that the officer has fiduciary duties towards the company, as do
the directors. After the McDonald case from January 2023, corporate officers,
which includes COs, have the duty of oversight al/ pari with the directors,
solely in a narrower scope depending on the particular organisation of the
company. On the other hand, from German and Croatian perspectives, COs
are primarily seen as the company’s employees. COs do not have a special
status within the company, as the term officer does not have a meaning within
corporate law as it has under American law. However, although there are
fundamental differences regarding the legal status of COs, all legislations in
question face the same challenge — how to determine the exact duties of the
COs within the company’s organisation and how to set criteria for what should
constitute negligent behaviour. The practice constantly highlights that the
number of COs in companies rises in divergent business areas. Still, they are
not recognised as a profession, so their role in the companies is often blurred
and intertwined with other important functions. It leaves COs in a precarious
position. The authors are of the opinion that the contract concluded between
the CO and the company is a focal point for determining CO’s position
within the company. In that contract, it is strongly advisable that the COs
negotiate the inclusion of clauses which limit their liability or the obligation
to pay damages, such as indemnification clauses (Braut Filipovi¢, 2022, p.
215). Also, the contract should clearly state their duties within the company,
including their relationship with the management and supervisory board or
with the board of directors. Such a clause should determine especially the
duties of COs to inform directors/managers of information relevant to the
company’s lawful conduct. Likewise, for further liability issues, it is crucial
to determine the level of independence of COs regarding managers/directors
in the company’s day-to-day business. To conclude, the authors consider
that corporate law witnesses a shift in corporate governance, where various
officers in the company, besides managers and directors, are gaining more
power. It calls for rethinking the traditional management and supervision
structure in the companies. If the time came to introduce new factors into the

11
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corporate governance structures, authors argue that their role and consequent
liability should be further analysed and discussed. The goal of this article was
to highlight current challenges in the change of this paradigm on the example
of COs, where on one hand, the issue of COs exposure becomes worrying,
while on the other hand, the shift of power questions the adequacy of current
control mechanisms in the companies.

Braut Filipovi¢ Mihaela

Univerzitet u Rijeci, Pravni fakultet, Rijeka, Hrvatska

MadZarov Matijevié Sara
Univerzitet u Rijeci, Pravni fakultet, Rijeka, Hrvatska

PRAVNI STATUS SLUZBENIKA ZA
USAGLASENOST - OTVORENA PITANJA

APSTRAKT: Zakonodavei samo sporadicno reguliSu funkciju
uskladenosti u kompaniji, uglavnom u finansijskom sektoru. Primarni
zadatak sluzbenika za uskladenost je da obezbede da je celokupno
poslovanje u skladu sa pravnim normama. Kada se diskutuje o
potencijalnoj odgovornosti sluzbenika za uskladenost, mora se analizirati
njihov pravni polozaj unutar korporacije. Odgovornost sluzbenika za
uskladenost bi trebalo prvenstveno razmatrati kao odgovornost zaposlenog
prema poslodavcu. Sa stanovista korporativnog prava, teorijska pozadina
treba da bude da li sluzbenika za uskladenost ima poseban pravni status
u kompaniji. Autori imaju za cilj da doprinesu diskusiji 0o mogucoj
promeni u korporativnom upravljanju gde korporativni sluzbenici kao
Sto je sluzbenika za uskladenost sticu viSe uticaja i da podignu svest o
nesigurnom polozaju sluzbenik za uskladenost prema aktuelnim resenjima
kako anglo-americkog tako i kontinentalno-evropskog modela.

Kljucne reci: sluzbenici za uskladenost, korporativni sluzbenici, pravni
status.
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